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ISSUES PRESENTED ON APPEAL
1.

Are facts set forth in a concise statement of

material facts supporting a motion for summary judgment deemed
admitted when the opposing party does not controvert the facts as
required by Rule 2(h) of the Supplementary Rules of Practice—
Third Judicial District?
2.

May a third person who has actual knowledge of a

limitation upon an agent's authority rely upon the agent and bind
the principal when the agent is exceeding his authority?
3.

May

a

potential

borrower

maintain

an

action

against a potential lender for alleged misrepresentations when,
as a matter of law, the potential borrower was not, and could not
have been, damaged by the alleged misrepresentations.
DETERMINATIVE PROVISIONS OF LAW
In addition to Rule 56(c) of the Utah Rules of Civil
Procedure set forth in appellant's Brief, Rules 2(g) and (h) of
the Supplementary Rules of Practice—Third Judicial District1 are
determinative of this appeal.

Rules 2(g) and 2(h) provide in

^ n June 1, 1987, two days before Deseret Federal filed its
Reply Memorandum in Support of Motion for Summary Judgment, the
Supplementary Rules of Practice—Third Judicial District were
amended, and Rule 2. Law and Motion Calendar became Rule 3. Law
and Motion Calendar. The amendment was to the number of the rule
only, and did not amend or modify the text of Rule 2. Deseret
Federal will refer in this appeal to Rule 2 because Rule 2 was
the Rule in effect at the time Deseret Federal filed its Memorandum in Support of Motion for Summary Judgment and Build MartPhoenix filed its Memorandum in Opposition to Defendant's Motion
for Summary Judgment.
1

their entirety:
(g) The points and authorities in
support of a dispositive motion shall begin
with a section that contains a concise
statement of material facts as to which the
movant contends no genuine issue exists. The
facts shall be stated in separate numbered
sentences, and shall refer with particularity
to those portions of the record upon which
the movant relies.
(h) The points and authorities in
opposition to a dispositive motion shall
begin with a section that contains a concise
statement of material facts as to which the
party contends a genuine issue exists. Each
fact in dispute shall be stated in separate
numbered sentences, and shall refer with
particularity to those portions of the record
upon which the opposing party relies and, if
applicable, shall state the numbered sentence
or sentences of the movant's facts that are
disputed.
All material facts set forth in
the statement of the movant shall be deemed
admitted for the purpose of summary judgment,
unless specifically controverted by the
statement of the opposing party.
STATEMENT OF THE CASE
In this lawsuit, appellant and plaintiff Build Mart
Mall, Inc. - Phoenix ("Build Mart - Phoenix") seeks $3,500,000.00
in damages from respondent and defendant Deseret Federal Savings
and Loan Association ("Deseret Federal") because Deseret Federal
did not loan Build Mart - Phoenix $11,400,000.00 pursuant to a
loan commitment that expired on its own terms.

The loan commit-

ment expired on its own terms because of Build Mart - Phoenix7
failure to comply with the conditions precedent contained in the
loan commitment.

Build Mart - Phoenix contends that a Deseret

Federal employee made oral assurances and promises concerning the
2

potential $11,400,000.00 loan.
and

loan

application

Because both the loan commitment

expressly

provide

that

no

officer

or

employee of Deseret Federal has any authority to make any oral
representation, promise, or commitment

on behalf

of Deseret

Federal, and because the loan commitment expired on its own
terms, Judge Sawaya granted Deseret Federal's Motion for Summary
Judgment.
Judge Sawaya granted Summary Judgment based on Deseret
Federal's "Concise Statement of Material Facts as to which No
Genuine Issue Exists"

("Statement of Material Facts"), which

facts Build Mart - Phoenix did not controvert.

In its Brief,

Build Mart - Phoenix fails to set forth for this Court, or even
acknowledge the existence of, Deseret Federal's Statement of
Material Facts.

This uncontroverted Statement of Material Facts

demonstrates that Deseret Federal was entitled to a judgment as a
matter of law.

Deseret Federal's Statement of Material Facts

submitted to Judge Sawaya is set forth verbatim as follows:2
1.

Plaintiff Build Mart Mall, Inc. - Phoenix (herein-

after "Build Mart - Phoenix") was incorporated under the laws of
the State of Arizona on April 18, 1985. Deposition of Gregory L.
Seal, pp. 8, 118 (hereinafter "Seal Depo.").

2

For the convenience of the Court, the exhibits referred to
in Deseret Federal's Statement of Material Facts are attached as
exhibits to this Brief as they were attached to Deseret Federal's
Memorandum in Support of Motion for Summary Judgment.
3

2.

Steven

P.

Urry

was

president

of

Build

Mart-

Phoenix.

Deposition of Steven P. Urry, p. 11 (hereincifter "Urry

Depo.").

Gregory L. Seal was secretary-treasurer and attorney

for Build Mart - Phoenix.

Urry Depo., pp. 11-12, 97-98, 99-100;

Seal Depo. pp. 136-137.
3.

Build Mart - Phoenix was organized for the purpose

of constructing a Build Mart Mall in Mesa, Arizona.

Urry Depo.,

p. 11; Complaint % 5.
4.

On January 31, 1985, plaintiff, through a related

entity, entered into a contract with owners of recLl property
located in Mesa to purchase the property on which the mall was to
be built.

Complaint f 4; Urry Depo., pp. 21-23.
5.

Under the terms of plaintiff's agreement with the

property sellers, plaintiff needed to close the purchase of the
property before April 1, 1985.
6.

Complaint % 6.

On or about January 24 or 25, 1985, Urry, presi-

dent of Build Mart - Phoenix, approached Deseret Federal for the
purpose of obtaining a loan in the amount of $11,400,00.00 to
fund both the purchase price of the property and the construction
of the Build Mart Mall.
has

had

considerable

commercial ventures.
7.

In

Complaint % 5; Urry Depo., p. 31. Urry
experience

in

obtaining

financing

for

Urry Depo., p. 9.

seeking

to

obtain

financing

from

Deseret

Federal, Urry dealt exclusively with Ronald M. Frandsen, manager
of Deseret Federal's major loan department.
4

Urry Depo., p. 85;

Complaint % 3, 5, 6.
8.

Urry informed Frandsen, on or about January 25,

1985, that under the terms of the agreement with the sellers of
the real property, plaintiff needed to obtain the $11,400,000.00
loan, and have the loan proceeds available for purchasing the
real property before April 1, 1985.

Complaint % 6; Deposition of

Ronald M. Frandsen, p. 25 (hereinafter "Frandsen Depo.").
9.

Both

Urry

and

Seal,

principals

of

plaintiff,

recognized that closing the loan before April 1, 1985 presented a
"tight timetable" (Seal Depo., p. 28) and a "short fuse" (Urry
Depo.,

p.

28).

Other

financial

institutions

had

informed

plaintiff that it would be nearly impossible to provide funding
within such a short time frame. Urry Depo., p. 28.
10.

On February 8, 1985, Urry, on behalf of Build

Mart - Phoenix,

executed

and

submitted

to Deseret

Federal a

Commercial Real Estate Loan Application (the "Loan Application").
Urry Depo., p. 37, Exhibit 3.

A true and correct copy of the

Loan Application is attached hereto as Exhibit "A."
11.

The third paragraph of Part 7 of the Loan Applica-

tion provides:
Applicant understands that no officer,
employee or loan agent of Deseret Federal has
any authority to make any oral representation, promise or commitment on behalf of
Deseret Federal Savings & Loan Association,
and that Deseret Federal's obligations are
set forth in the written documents only.
12.

On February 20, 1985, Deseret Federal issued a
5

written

Loan

Commitment

Complaint % 7.

(the

"Commitment")

to

plaintiff.

A true and correct copy of the Commitment is

attached hereto as Exhibit "B." Urry agreed to the t€»rms of the
Commitment and executed it on March 1, 1985, only thirty days
before the scheduled closing.
13.

Urry Depo., p. 42, Exhibit 4.

Paragraph G of the Commitment provides:

The closing date of the Loan described herein
shall be no later than March 31, 1985 unless
extended in writing by the lender (the
"Closing Date"). If for any reason the loan
shall not be closed on or before such datef
then lender's obligations hereunder shall be
null, void, and of no further force and
effect.
14.

Paragraph J. 5. of the Commitment provides:

This Commitment can be modified, discharged,
or terminated only by written instrument
signed by the party or parties against whom
enforcement of any modification, discharge,
or termination is sought. No oral modification, discharge, or termination shall be
effective except as provided in paragraph 10,
below.
Paragraph 10 of the Commitment is irrelevant for purposes of this
motion.
15.

Seal, plaintiff's secretary-treasurer and attor-

ney, acknowledged in his deposition that Frandsen had no authority to modify the terms of the Commitment.
105, 137-138.
Q:

Seal Depo., pp. 104-

For example, Seal testified:
Okay. Now, at this point in time, you
were aware, were you not, that if there
was a change in the loan or if conditions hadn't been met, that it would
require committee approval to get that
6

modified at Deseret Federal?
I wasn't aware of any change in the loan
as far as terms or structure.
So you thought the loan would go forward
as originally agreed to?
I thought we had a commitment, yes.
All right. Did you have the belief that
Mr. Frandsen could modify Deseret
Federal's position and give you loans on
different terms than the written
commitment you had received?
No.
You knew he was bound by that, just like
you were, didn't you?
Yes.

A:
Q:
A:
Q:

A:
Q:
A:

Seal Depo., p. 104.
16.
were

Both Urry and Seal knew that the loan and Frandsen

subject

to

Deseret

Federal's

loan

committee

and

that

plaintiff required committee approval to bind Deseret Federal.
Urry Depo., pp. 34-35; Seal Depo., pp. 69-70, 75, 104-105.
17.
Commitment,

The

Commitment

expired

on

March

31,

Paragraph G; Frandsen Depo., pp. 51-52.

Federal never extended the Commitment in writing.

1985.
Deseret

Urry Depo.,

p. 63.
18.

After the original Commitment expired on March 31,

1985, Deseret Federal prepared another Loan Commitment extending
the commitment

until May

20, 1985.

Frandsen Depo., p. 52.

Plaintiff refused to execute the new Loan Commitment and Extension Agreement.
19.

Urry Depo., pp. 102-103; Complaint % 17.
Plaintiff failed to satisfy several of conditions

precedent required in the Commitment.

On April 8, 1985, Deseret

Federal, through its attorney, informed plaintiff by letter of
7

several conditions precedent plaintiff had failed to satisfy.
Urry Depo., pp. 89-90, Exhibit 5.

A true and correct copy of the

April 8, 1985 letter is attached hereto as Exhibit "C."
20.
tions

that

Both Urry and Seal acknowledged in their deposi-

plaintiff

had

failed

to

satisfy

the

conditions

precedent and provide the items outlined in the April 8, 1985
letter.

Urry Depo., p. 94; Seal Depo., p. 116.
21.

letter

For example, paragraph 9 of the April 8, 1985

requests

plaintiff

to

provide

a certificate

of good

standing and articles of incorporation of Build Mart - Phoenix.
Plaintiff Build Mart - Phoenix, the borrowing entity, however,
did not even hold its organizational meeting until April 2, 1985,
and

the

Arizona

Corporation

Commission

did

not

Certificate of Incorporation until April 18, 1985.
pp. 8, 117-118.

issue

a

Seal Depo.,

Urry acknowledged "that it was essential that

there be an existing corporate entity under the laws of Arizona
before

any

loan could be closed" and that "Deseret Federal

Savings can't lend money to an entity that doesn't exist."

Urry

Depo., p. 60. 3
SUMMARY OF ARGUMENTS
1.
submitted

Deseret

to Judge

Federal's

Sawaya

Statement

demonstrates

3

of

Material

incontrovertibly

Facts
that

A true and correct copy of Deseret Federal's Concise
Statement of Material Facts as to which No Genuine Issue Exists
submitted to Judge Sawaya is attached hereto as Exhibit "D."
8

Build Mart - Phoenix had actual knowledge of the limitation on
Frandsen's authority to make any oral assurances or promises on
behalf of Deseret Federal, and that Deseret Federal's Commitment
expired on its own terms because of Build Mart - Phoenix7 failure
to comply with the conditions precedent contained in the loan
commitment.

Build Mart - Phoenix did not controvert Deseret

Federal's Statement of Facts submitted to Judge Sawaya.

The

facts set forth in the Statement of Material Facts are deemed
admitted for the purpose of summary judgment and this appeal.
2.

As a matter of law, Build Mart - Phoenix was not

entitled to rely upon any oral assurances or promises made by
Frandsen when Build Mart - Phoenix had actual knowledge of the
limitation on Frandsen's authority to make any oral assurances or
promises on behalf of Deseret Federal.

Such knowledge defeats

Build Mart - Phoenix' ability to rely on either the actual or
apparent authority of Frandsen.
3.

As a matter of law, Build Mart - Phoenix may not

maintain a cause of action against Deseret Federal for alleged
misrepresentations when Build Mart - Phoenix was not, and could
not

have

been,

damaged

by

the

alleged

misrepresentations.

Regardless of whether Frandsen made the alleged misrepresentations, Build Mart

- Phoenix could not have closed the loan

because the loan commitment expired on its own terms on account
of Build Mart - Phoenix' failure to satisfy several conditions
precedent contained in the commitment.
9

ARGUMENT
I.

THE FACTS SET FORTH IN DESERET FEDERAL'S
STATEMENT OF MATERIAL FACTS ARE DEEMED
ADMITTED AND DEMONSTRATE THAT NO GENUINE
ISSUE OF MATERIAL FACT EXISTS,
In its Statement of the Case in its Brief, Build Mart-

Phoenix purportedly sets forth for this Court the facts upon
which Judge Sawaya relied in granting Deseret Federal's Motion
for Summary Judgment.

Build Mart - Phoenix' recitation of the

facts, however, fails to set forth for this Court, or even
acknowledge the existence of, Deseret Federal's Statement of
Material Facts submitted to Judge Sawaya.

In opposing Deseret

Federal's Motion for Summary Judgment, Build Mart - Phoenix did
not

controvert,

and

could

not

have

Federal's Statement of Material Facts.

controverted,

Deseret

Under Rule 2(h) of the

Supplementary Rules of Practice - Third Judicial District, the
facts set forth in Deseret Federal's Statement of Material Facts
are deemed admitted for the purpose of summary judgment and this
appeal.
Rules 2 (g) and 2 (h) of the Supplementary

Rules of

Practice—Third Judicial District set forth the proc€>dure to be
followed in the Third Judicial District on motions for summary
judgment.

The purpose of Rules 2(g) and 2(h) are to help clarify

for the Court the factual matters that are admitted or disputed
in a manner similar to requests for admission or a complaint and
answer.

Rule 2(g) sets forth the procedure to be followed by the
10

moving party:
(g) The points and authorities in
support of a dispositive motion shall begin
with a section that contains a concise
statement of material facts as to which the
movant contends no genuine issue exists. The
facts shall be stated in separate numbered
sentences, and shall refer with particularity
to those portions of the record upon which
the movant relies.
Deseret Federal complied with Rule 2(g) by submitting to the
District Court a Concise Statement of Material Facts as to which
No Genuine Issue Exists with particular reference to the portions
of the record upon which Deseret Federal relied.

As indicated

above, Deseret Federal's Statement of Material Facts is set forth
verbatim in this Brief in the Statement of the Case, and attached
hereto as Exhibit "D."
Rule 2(h) sets forth the procedure to be followed by
the non-moving party:
(h) The points and authorities in
opposition to a dispositive motion shall
begin with a section that contains a concise
statement of material facts as to which the
party contends a genuine issue exists. Each
fact in dispute shall be stated in separate
numbered sentences, and shall refer with
particularity to those portions of the record
upon which the opposing party relies and, if
applicable, shall state the numbered sentence
or sentences of the movant's facts that are
disputed.
All material facts set forth in
the statement of the movant shall be deemed
admitted for the purpose of summary judgment,
unless specifically controverted by the
statement of the opposing party.
In filing its points and authorities in opposition, Build Mart11

Phoenix

failed

to

controvert

a

single numbered

sentence

in

Deseret Federal's Statement of Facts by "stat[ing] the numbered
sentence or sentences of the movant's facts that are disputed."
Rule 2(h), Supplementary Rules of Practice
District.

As provided in Rule 2(h):

- Third Judicial

"All material facts set

forth in the statement of the movant shall be deemed admitted for
the purpose of summary judgment unless specifically controverted
by the statement of the opposing party."

(emphasis added).

See

also Busch Corp. v. State Farm Fire & Casualty Co. and Royal
Insurance

Co. , 66 Utah Adv. Rep. 30, 32

(Utah 1987)

(when

opposing party chooses not to controvert facts in motion for
summary judgment, those facts deemed admitted).
In

opposing

Deseret

Federal's

Motion

for

Summary

Judgment, Build Mart - Phoenix did file a "Supplemental Statement
of Material Facts," in which Build Mart - Phoenix set forth the
oral representations allegedly made by Frandsen.

Build Mart-

Phoenix' Supplemental Statement of Material Facts submitted to
Judge Sawaya is substantially similar to the facts set forth in
Build Mart - Phoenix' Statement of the Case in its Brief.

A true

and correct copy of Build Mart - Phoenix' Supplemental Statement
of Material Facts submitted to Judge Sawaya is attached to this
Brief as Exhibit "E."
As demonstrated below, even if Frandsen actually made
the

oral

assurances

and

promises

set

forth

in Build Mart-

Phoenix' Supplemental Statement of Material Facts submitted to
12

Judge Sawaya and in its Statement of the Case submitted to this
Court, which oral assurances and promises Frandsen vigorously
denies making, Deseret Federal is still entitled to judgment as a
matter of law.

Thus, Build Mart - Phoenix' Supplemental State-

ment of Material Facts and Statement of the Case contain no facts
material to a resolution of the issues presented for summary
judgment and this appeal, and no "material fact is genuinely
controverted."

Heglar Ranch. Inc. v. Stillman, 619 P.2d 1390,

1391 (Utah 1980).

Accord Celotex Corp. v. Catrett,

U.S.

, 106 S.Ct. 2548 (1986) (interpreting Rule 56 of the Federal
Rules of Civil Procedure); Anderson v. Liberty Lobby. Inc.,
U.S.

, 106 S.Ct. 2505 (1986) (same).
II.

BUILD MART - PHOENIX MAY NOT RELY UPON ORAL
REPRESENTATIONS MADE BY FRANDSEN WHEN
BUILD MART - PHOENIX HAD ACTUAL KNOWLEDGE
OF THE LIMITATION ON FRANDSEN'S AUTHORITY
TO MAKE ORAL REPRESENTATIONS.
Build Mart - Phoenix alleges that Frandsen, manager of

Deseret Federal's major loan department, led Build Mart - Phoenix
down a primrose path with oral assurances and promises concerning
the potential $11,400,000.00 loan.

Even if Frandsen actually

made the oral assurances and promises, which Frandsen and Deseret
Federal vigorously deny, the express terms of the Loan Application and the Commitment preclude Build Mart - Phoenix, as a
matter of law, from being entitled to rely upon any oral assurances and promises allegedly made by Frandsen.
The third paragraph of Part 7 of the Loan Application
13

executed by Build Mart - Phoenix provides:
Applicant understands that no officerf
employee or loan agent of Deseret Federal has
any authority to make any oral representation, promise or commitment on behalf of
Deseret Federal Savings and Loan Association,
and that Deseret Federal's obligations are
set forth in the written documents only.
Statement of Material Facts, %% 10 and ll.4

Contrary to Build

Mart - Phoenix7 assertions, this provision deals with "any oral
representation, promise or commitment" made by Frandsen, and is
not

limited

solely

to

"misrepresentations

Federal's commitment to make a loan. . . . "

regarding

Deseret

Appellant's Brief

at 8.
Paragraph J.5 of the Commitment similarly provides:
This Commitment can be modified, discharged,
or terminated only by written instrument
signed by the party or parties against whom
enforcement of any modification, discharge or
termination is sought.
Statement of Material Facts, %% 12 and 14.
In addition to the express terms of the Loan Application

and

Commitment,

both

Urry,

President

of

Build

Mart-

Phoenix, and Seal, Build Mart - Phoenix' attorney, admitted in
their deposition that they were aware that both the loan and
Frandsen were subject to the approval of Deseret Federal's loan
committee, and that Build Mart - Phoenix required

4

committee

Rather than referring directly to the record, Deseret
Federal will refer to the Statement of Material Facts which, in
turn, refers to the record.
14

approval to bind Deseret Federal.
%% 15 and 16.

Statement of Material Facts,

In other words, even if Frandsen was the person

who signed the Commitment and was assigned to deal with Build
Mart - Phoenix, Frandsen required loan committee approval and
could not by himself bind Deseret Federal.
A.

The Loan Application and Commitment
Preclude Build Mart - Phoenix From
Relying on Frandsen's Actual or
Apparent Authority.

The law is well-settled:
A person with notice of a limitation of an
agent's authority cannot subject the principal to liability upon a transaction if he
should know that the agent is acting
improperly.
Restatement (Second) of Agency § 166 (1958).

As one court has

explicated this principle:
"A principal may limit the powers of his
agent, and all parties who deal with the
agent with knowledge of the limitation are
bound by its terms." . . . Actual knowledge
of an agent's limitations is as binding upon
a third person as upon the agent and defeats
any right of the third person to reply [sic]
on the ostensible authority of the agent to
bind his principal.
College of Virgin Islands v. Vitex Corp., 283 F.Supp. 379, 382
(D.V.I. 1966), affld, 393 F.2d 481

(3d Cir. 1968) (citations

omitted) (corporation not bound by representations of president
of corporation regarding a lease when lessee knew president had
no authority to make representations).
This Court recognized the rule that when a third person
15

has knowledge of a limitation on an agent's authority, the third
person may not bind the principal when the agent is exceeding its
authority

in Municipal

Building Authority

Lowder. 711 P.2d 273 (Utah 1985).
that

a third person

of

Iron County v.

In Lowder. this Court held

contracting with the Municipal

Building

Authority of Iron County could not hold Iron County liable for
debts because the third person is charged with notice of the
limitation "of the power of the particular agency to enter into
the contract."

711 P.2d at 279.

Other courts have recognized this rule in cases with
factual situations similar or analogous to the factual situation
in this appeal.

For example, in Shipley v. Ohio National Life

Insurance Co. , 199 F.Supp. 782 (W.D. Pa. 1961) , aff 'd.
728

296 F.2d

(3d Cir. 1961), an insurance applicant sued an insurance

company for misrepresentations made by its agent that the first
premium was not necessary in order to effect immediate coverage.
The application, however, provided:
Neither agents nor medical examiners are
authorized to make or alter contracts, or to
extend the time for payment of premiums, or
to waive any of the Company,s rights or
requirements.
199 F.Supp. at 782.

In granting the insurance company's motion

for summary judgment, the trial court held:
[D]efendant is not bound by the representations made by [the agent] on the basis of
either express or apparent authority, for the
simple reason that [plaintiff] had actual
knowledge of [the agent's] lack of authority
16

to "make or alter contracts." One dealing
with an agent cannot hold the principal, on
the basis of apparent authority, where he has
notice of the agent's lack of authority.
199 F.Supp. at 783-784.

Shipley makes clear that the issue of

whether a written limitation on an agent's authority precludes a
claim of express or apparent authority is an issue of law that
may be decided at summary judgment.
Similarly,

in DeBoer Construction,

Inc. v. Reliance

Insurance Co. . 540 F.2d 486 (10th Cir. 1976), cert, denied, 429
U.S. 1041 (1977), a general contractor sought to make an insurance company

liable for misrepresentations made by an in-

surance agent that he could provide a bond in the amount of
$925,000.

The power of attorney accompanying the bond, however,

limited the agent's authority to $500,000.
denying

liability

540 F.2d at 489.

In

over $500,000, the Tenth Circuit, applying

Kansas law, noted that "[i]f the agent's fraudulent representations are beyond his apparent authority to make on behalf of his
principal, the principal cannot be liable."

540 F.2d at 491. In

so holding, the court cited "the longstanding rule that [a principal] is always competent to limit the authority of an agent,
and if the limitations have been brought to the attention of the
person dealing with the agent, he is bound by them."
491.
beyond

540 F.2d at

As in DeBoer, Frandsen's alleged misrepresentations were
his

apparent

authority to make on behalf of Deseret

Federal, and Build Mart - Phoenix is bound by the limitation on
17

Frandsen's authority.
In Terminix Co. v. Contractors7 State License Board.
190 P.2d 24 (Cal. Dist. Ct. App. 1948) , the court considered a
contract provision virtually identical to the provision in this
case:

"No representative has any power or authority to make any

alterations of this contract or any promises or representations
other than contained

herein,

and this contract

entire agreement of the parties."

contains the

190 P.2d at 27.

The court

held:
The effect of the language quoted from
the three contracts was to notify the
customers that as to them appellant's
representatives were powerless to vary by
oral promises the terms of the written
contracts.
The representatives had no
authority to make them the oral promises here
involved, and appellant's responsibility to
them did not extend beyond the terms of its
written contracts with them.
. . .
It
follows that since these oral promises were
beyond the actual and ostensible authority of
appellant's representatives respondent cannot
hold appellant for statutory violations based
upon breach of them.
190 P.2d at 27-28 (citations omitted).
Likewise, in Cox v. Pabst Brewing Co. , 128 F.2d 468
(10th Cir. 1942), plaintiff alleged that a representative of
Pabst

Brewing

Co. made certain oral promises and

representations
plaintiff.

The

concerning
written

a

distributorship

distributorship

fraudulent

purchased

contract,

provided:
[N]either this contract nor any of its terms

by

however,

may be changed or modified except in writing
duly approved by an officer of the seller,
and . . . no agent of the seller, except a
proper officer thereof, has any authority to
contract for the sale of or bind the seller
upon any contract whatsoever.
128 F.2d at 470.

The Tenth Circuit, affirming the trial court's

ruling, held that the alleged oral promises were not enforceable
against Pabst Brewing Co. "because the alleged oral contract was
made by an agent of [Pabst] without any real or apparent authority, and he cannot enforce it." 128 F.2d at 472.
As in the above-cited cases, Build Mart - Phoenix had
actual knowledge of the limitation on Frandsen's authority to
make any oral assurances, promises, or representations.

As a

matter of law, even had Frandsen made the alleged oral assurances, promises, and representations, Build Mart - Phoenix may not
bind Deseret Federal on the basis of either actual or apparent
authority.
B.

Build Mart - Phoenix' Knowledge That
Frandsen Was Subject To The Loan
Committee Also Precludes Build Mart Phoenix From Relying on Frandsen.

In addition to the express provisions of the Loan
Application and Commitment, both Urry and Seal were aware that
both the loan and Frandsen were subject to the approval of
Deseret Federal's loan committee, and that Build Mart - Phoenix
required committee approval to bind Deseret Federal.

Statement

of Material Facts, %% 15 and 16. The law is equally well-settled
that when a third person is aware that an agent must obtain
19

approval

of

a principal,

the

third

person

cannot

bind

the

principal under the doctrine of apparent authority.
In Malcak v. Westchester Park District. 754 F.2d 239
(7th Cir. 1985), a superintendent of parks sued the Park District
for terminating him.

The superintendent alleged that individual

members of the Park District Board made verbal assurances to him
regarding his continued

employment.

754 F.2d

at 244.

The

operating manual of the park district, of which the plaintiff had
knowledge, however, provided that "Park Board members act as a
committee of the whole and not as individuals.
Board member has no

legal or moral right

An individual

to speeik for the

Park/Recreation Board, unless specifically authorized to do so by
action of the Board."

754 F.2d at 241.

Citing to the manual,

the court held that the superintendent was precluded from relying
upon the verbal assurances of the individual board members.
F.2d at 245.

The court stated:

754

"When a person has notice of the

agent's lack of authority, belief that the agent has apparent
authority to bind the principal is unreasonable; the principal
will not be bound under principles of agency or estoppel."
F.2d at 245.

754

See also Hansen v. Power, 569 P.2d 573, 574 (Or.

1977) ("When, however, it appears that a person dealing with an
agent knew that approval by another person was required . . .
there

can be

no claim

of apparent

authority."); Minniti v.

Cascade Employers Ass'n., Inc., 570 P.2d 1171, 1177 (Or. 1977)
(because plaintiff knew contract had to be approved by board of
20

directors, "plaintiff could not rely upon claim that [agent] had
apparent authority to sign the contract. . . . " ) .
Like the plaintiffs in the above-cited cases, Build
Mart

-

Phoenix

knew

that

Federal's loan committee.

Frandsen

was

subject

to

Deseret

Build Mart - Phoenix was precluded

from relying upon Frandsen's actual or apparent authority to bind
Deseret Federal.
C.

The Cases Cited in Appellant's Brief
Are Inapposite.

Not one of the cases cited by Build Mart - Phoenix
deals with a written limitation on an agent's authority or the
principle that "[a] person with notice of a limitation of an
agent's authority cannot subject the principal to liability upon
a transaction with the agent if he should know that the agent is
acting improperly."

Restatement (Second) of Agency § 166 (1958).

Each of the cases cited by Build Mart - Phoenix is inapposite and
easily distinguishable.
Utilities Engineering Institute v. Criddle, 141 P.2d
981 (Idaho 1943) , a case cited and relied upon by Build MartPhoenix, does not deal with the issue of a written limitation on
an agent's authority, and is, thus, inapplicable to the issues
raised

in this appeal.

In Utilities Engineering, the Idaho

Supreme Court held that the parol evidence rule and an integration clause in a contract do not bar evidence of fraudulent
inducement to a contract.

141 P.2d at 985.
21

The issue of whether

a written agreement constitutes the entire agreement between the
parties and bars evidence of fraudulent inducement is completely
different from the issue of whether a third party's knowledge of
a written limitation upon an agent's authority precludes the
third person from relying upon the agent.
Pribble v. Aetna Life Insurance Co.. 501 P.2d 255 (N.M.
1972), is similarly inapposite.

Pribble deals with ei provision

in an insurance policy that an agent did not have the* authority
to change the policy and all changes had to be approved by an
"executive officer."

501 P.2d at 257.

judgment on two grounds.

The court denied summary

First, the insured had never received a

copy of the policy, and was thus unaware of the limitation.
P.2d at 257 and 260.

The insured had only received a "certif-

icate which in general terms stated the coverage."
257.

Second,

an

501

issue

of

fact

existed

501 P.2d at

as to whether the

insurance agent who was employed by the insurance company under
the title "general agent of Aetna for the State of New Mexico"
was an "executive officer" of the company or simply cm "agent."
501 P.2d at 256 and 258.

In the case before this Court, there is

no dispute that Build Mart - Phoenix received and executed the
Loan Application

and Commitment

containing the limitation on

Frandsen's authority, and, thus, had actual knowledge of the
limitation, and there is also no dispute that Frandsen was an
"officer, employee or loan agent of Deseret Federal" within the
meaning of the limitation.

Pribble is thus inapplicable.
22

Wiggins v. Barrett & Associates, 669 P.2d 1132 (Or.
1983) (en banc) , another case cited by Build Mart - Phoenix, is
similarly distinguishable.

Nowhere in Wiggins does the Court

discuss a written limitation on an agent's authority.

Rather,

Wiggins deals with the statute of frauds and whether the agent of
a grantee of an easement had apparent authority to bind the
grantee without written authorization from the grantee.
Build Mart - Phoenix cites Nevada National Bank v. Gold
Star Meat Co., Inc.. 514 P.2d 651 (Nev. 1973); Bank of Nevada v.
Butler Aviation-O'Hara,

Inc.. 616 P. 2d 398

(Nev. 1980); and

Banker/s Trust Co. of Western New York v. Steenbarn, 409 N.Y.S.2d
51 (N.Y. App. Div. 1978), to support its argument that third
persons may rely upon a bank officer's statement to bind a bank.
The two Nevada cases deal with inquiries into the credit worthiness of bank customers, and the New York cases deal with a
situation where a vice-president of the bank agreed to make a
loan and the bank later reneged.

Not one of the cases, however,

deals with a written provision delivered to the third person that
the officer had no authority to make any oral representation,
promise, or commitment, and that the bank's obligations are set
forth in the written documents only.

In each case the bank

officer had the authority to make the representation and bind the
bank.
Darner Motor

Sales, Inc. v. Universal

Underwriters

Insurance Co. , 682 P.2d 388 (Ariz. 1984) (en banc), another case
23

found in Build Mart - Phoenix' Brief, likewise does not deal with
a written limitation on an agent's authority.

Rather, Darner

deals with the interpretation of insurance contracts and whether
courts will enforce provisions of insurance contracts that are
contrary

to the purpose

of the transaction as known to the

parties.
Finally, Build Mart - Phoenix cites Berkeley Bank for
Cooperatives v. Meibos, 607 P.2d 798 (Utah 1980), to support its
assertion that the issue of reliance is a jury issue, and that
this Court has rejected the argument of a bank that borrowers
have no right to rely upon representations of a bank officer that
are inconsistent with written documents.

Built Mart - Phoenix'

reliance upon Berkeley Bank is unfounded for two reasons.

First,

this Court recognized that a judge may "rule as a matter of law
that reliance was unjustifiable."

607 P.2d at 803.

This is

particularly true when there is no genuine issue of material
fact, as in this case on appeal.

See Shipley v. Ohio National

Life Insurance Co., 199 F.Supp. 782 (W.D. Pa. 1961), aff'&. 296
F.2d
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granted

(3d

Cir.

because

representations).

of

1961)

(discussed

limitation

on

above;

agent's

summary

judgment

authority

to make

Second, Berkeley Bank is inapposite to the

issues presented on this appeal because it deals with the issue
of fraudulent inducement to sign promissory notes, not whether a
bank can limit an agent's authority.

607 P.2d at 799.

In short, not one of the cases cited and relied upon by
24

Build Mart - Phoenix deals with the issue of whether a third
person may bind a principal when the third person has actual
knowledge of a limitation on an agent's authority, and the agent
is acting beyond its authority.

By contrast, the cases cited and

discussed by Deseret Federal make clear that Deseret Federal had
the right to limit the powers of its agent, Frandsen, and that
all persons who dealt with Frandsen with knowledge of the limitation are bound by its terms.
D.

The Written Limitation on Frandsen's
Authority Is Not A Simple Boilerplate
Provision That Should Be Ignored.

In its Brief, Build Mart - Phoenix argues that the
written limitation on Frandsen's authority is nothing more than a
"boilerplate disclaimer" behind which Deseret Federal should not
be allowed to hide, and that such a limitation "flies in the face
of common sense and fairness."
and 16.

Appellant's Brief at 10, 11, 15,

Build Mart - Phoenix further argues that Deseret Federal

should not escape liability by virtue of the fact that Frandsen's
alleged

representations

were verbal

Appellant's Brief at 11 and 12.

rather than

in writing.

Build Mart - Phoenix' arguments

fail for three reasons.
First, the written limitation on Frandsen's authority
is not a boilerplate disclaimer but a provision of a contract
entered into by a sophisticated borrower.
Phoenix'
experience

President,
in

testified

obtaining

that

financing
25

he
for

has

Urry, Build Marthad

considerable

commercial

ventures.

Statement of Material Facts, f 6.

Moreover, both Urry and Build

Mart - Phoenix' attorney, Seal, were sophisticated enough to know
that both the loan and Frandsen were subject to Deseret Federal's
loan committee, and that Build Mart - Phoenix required committee
approval to bind Deseret Federal.
When

sophisticated

Statement of Facts, f 10.

parties

enter

into

a

written

contract, the contract must be enforced as written, and courts
will not relieve a party from a provision in the contract because
the party thinks the provision lacks common sense or is unfair.
As this Court noted in Bekins Bar v. Ranch v. Huth;
The parties in the exercise of their inherent
contractual rights may make whatever bargain
they desire. It is the duty of the court to
enforce valid voluntary contracts. The court
will not interfere with the contract of
parties in the absence of fraud, duress,
undue influence or mistake.
Courts are
concerned only with the legality of the
contract. The fairness or unfairness, folly
or wisdom, or inequality of contracts are
questions exclusively within the rights of
the parties to adjust at the time the
contract is made.
664 P.2d 455, 462-63 (Utah 1983), quoting, Barnes v. Helfenbein,
548 P.2d 1014, 1021 (Okl. 1976).
Second, the written limitation precluding any agent or
officer of Deseret Federal from making oral assurances, promises,
and

representations

transactions.

serves an

important

function

in lending

Many times when a borrower attempts to obtain a

loan pursuant to a loan commitment and the borrower is unable to
obtain the loan, the potential borrower sues the lending institu-

tion and alleges that certain representations were made during
the loan process.

By requiring that assurances, promises, and

representations be in writing, lending institutions can protect
themselves from unfounded allegations of disappointed borrowers.
Third,

if

Frandsen

actually

had

made

the

alleged

representations and Build Mart - Phoenix had intended to rely
upon them, it would have been a simple matter for Build MartPhoenix to request that Frandsen confirm the alleged representations in writing, such as in a letter.
borrower,

and

Seal, an attorney,

Urry, a sophisticated

knew of the limitation on

Frandsen's authority, and knew that oral assurances, promises,
and representations were not binding on Deseret Federal.
III. BUILD MART - PHOENIX WAS NOT DAMAGED BY
ANY ALLEGED REPRESENTATIONS BECAUSE THE
LOAN COMMITMENT EXPIRED ON ITS OWN TERMS.
In its Brief, Build Mart - Phoenix wholly ignores an
independent basis of Judge Sawaya's decision granting Summary
Judgment.

The independent basis is that the Loan Commitment

expired on its own terms because of Build Mart - Phoenix' failure
to satisfy several conditions precedent contained in the Commitment.

Even if Frandsen made the alleged representations, Build

Mart - Phoenix was not, and could not have been, damaged by the
representations because

Build Mart

- Phoenix

could not have

closed the loan.
Paragraph G of the Loan Commitment provides:
The closing date of the loan described herein
27

shall be no later than March 31, 1985 unless
extended in writing by the lender (the
"Closing Date"). If for any reason the loan
shall not be closed on or before such date,
then lender's obligations hereunder shall be
null, void, and of no further force and
effect.
It is undisputed that the Commitment expired on March 31, 1985.
Statement of Material Facts, % 17.

It is similarly undisputed

that Deseret Federal never extended the Commitment in writing.
Statement of Material Facts, f 17. After the original Commitment
expired on March 31, 1985, Deseret Federal prepared another Loan
Commitment extending Deseret Federal's obligations until May 20,
1985.

Build Mart - Phoenix, however, refused to execute the new

Loan Commitment and Extension Agreement.

Statement of Material

Facts, K 18.
The Commitment expired because of Build Mart - Phoenix'
failure to satisfy several conditions precedent contained in the
Commitment.

Statement of Material Facts, % 19.

Both Urry,

president, and Seal, attorney, acknowledged in their depositions
that Build Mart - Phoenix had failed to satisfy several conditions precedent by March 31, 1985.
% 20.

Statement of Material Facts,

For example, Build Mart - Phoenix did not even exist as a

corporation by March 31, 1985, and Urry admitted in his deposition "that it was essential that there be an existing corporate
entity under the laws of Arizona before any loan could be closed"
because "Deseret Federal can't lend money to an entity that
doesn't exist."

Statement of Material Facts, % 21.
28

Thus, even if Frandsen had represented that the loan
participants had been lined up, Build Mart - Phoenix would not
have been able to close the loan on March 31, 1985 because of its
failure to satisfy the conditions precedent contained in the commitment.

As a matter of law, Build Mart - Phoenix could not have

suffered any damages by virtue of the alleged representations.
CONCLUSION
Because Build Mart - Phoenix did not controvert Deseret
Federal's
therein
exists.

Statement

are admitted

of

Material

Facts, the

facts

contained

and no genuine issue of material

fact

As a matter of law, Build Mart - Phoenix was not

entitled to rely upon any alleged oral assurances and promises
made by Frandsen when Build Mart - Phoenix had actual knowledge
of the limitation on Frandsen's authority to make oral assurances
and promises.

And even if Frandsen made the alleged represe-

ntations, Build Mart - Phoenix could have suffered no damages as
a result of the representations.

The Loan Commitment expired on

March 31, 1985, and Build Mart - Phoenix had failed to satisfy
several conditions precedent contained therein, and, thus, could
not have closed the loan.

For the foregoing reasons, this Court

should affirm Judge Sawaya's Summary Judgment.
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DATED the ^ \ ^-

day of December, 1987.
KIMBALL, PARR, CROCKETT & WADDOUPS

By

A

Stephen G.I Crockett, Bpq.
Gregory D J Phillips, Esq.
Attorneys for Defendant and
Respondent Deseret Federal Savings
and Loan Association
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ADDENDUM
Exhibit A - Commercial Real Estate Loan Application,
dated February 8, 1985
Exhibit B - Loan Commitment, dated February 20, 1985
Exhibit C - Letter from Steven L. Ingleby to Steven R. Urry,
dated April 8, 1985
Exhibit D - Deseret Federal's Concise Statement of Material
Facts as to Which No Genuine Issue Exists from
Memorandum of Deseret Federal Savings and Loan
Association In Support of Motion for Summary
Judgment, dated May 18, 1987, Record Index 50-94
Exhibit E - Build Mart - Phoenix' Supplemental Statement of
Facts from Memorandum in Opposition to Defendant's
Motion for Summary Judgment, dated May 22, 1987,
Record Index 96-110
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CERTIFICATE OF SERVICE
I hereby certify that four true and correct copies of
the foregoing "BRIEF OF RESPONDENT"
were served via hand-delivery
addressed to the following this SI {^~— day of December, 1987.
M. David Eckersley, Esq.
HOUPT & ECKERSLEY
419 Boston Building
Salt Lake City, Utah 84111

Tab A

D E S E R E T F E D E R A L SAVINGS A N D LOAN ASSOCIATION
136 East Soutn Temple. Su.ie 1900 San lake City. Utah 841)1

(801) 538 5100

COMMERCIAL REAL ESTATE LOAN APPLICATION

This exclusive application is to be completed in ink. Proper completion
will assist in processing the loan request.

PART 1 - LOAN REQUEST INFORMATION
Type of Loan:

[X] Construction

( ] Equity (2nd

[ ] Refinance

[ ] Purchase

TO)

[ ] Other

Amount: $ llt9QQ,Q00

Loan Fee:

Term:

Two (2) Year

Commitment Fees:

2 points

Rate:

Prime + 2

Appraised Value:

$18,143.000

Prepayment Penalty:

None

ip

n

w

Loan to Value Ratio:
Other:

.655

1.15 Debt Service Ratio, .13 constant

PROPERTY INFORMATION:
[ J Condominium Development
[ ] Apartments

[ ] Planned Unit Development

[j] Comm./Industrial

[ ] Tract Const.

( J Other
Address of Property
City

Stanley and Baseline Road

Me^a

State

Brief Description of Property:
a. Acres

b.

Square Feet

c.

Other

2Q

232,622

Arizona

zip

-2-

SECURITY OFFERED:
[X] First lien position

[X] Guarantees

I ] Assignments

[ 3 Other

( ] Second lien position

CURRENT LOANS AND OTHER LIENS ON THE SECURITY PROPERTY;

LenderAien Holder

Loan or
Acct. No.

Address

Approx. Balance

1. .
2. __

3.

PART 2 - BORROWER INFORMATION
Complete Legal Name of Borrowing Entity:

BuildMart Mall Inc. - Phoenix

t ] Corporation

[X] Gen. Partnership

( 1 Sole Proprietorship

t 1 Other

Taxpayer ID# or Social Security!:
Address:
City:

[ ] Limited Partnership

87-0415459

56 East Broadway, Suite #300

Salt Lake City,

State

Utah

Zip

84111

PERSON TO CONTACT:
Name:

Steven P. Urry

Title: President
Mailing address, if different from above:

Phone

355-9093

-3PRINCIPAL OKNERS OF BORROWING EQUITY:
If a corporation, list all stockholders owning 10% or more of the outstanding
shares; if a partnership, list all general partners; if a trust or
unincorporated association, list all holders of 10% or greater beneficial
interest.

1. Name:
Address

Steven P. Orrv
sft F. Rm^uay, innn
sir, TIT m m
Percent Ownership ftp%
Position/Title ppFSTnFMT

Social Security#32BiaiC235ZLA9ei0;
Active in Management?
'
How Long With Borrowing Equity? _

Social Securityt529~78-6768Age 34
Active in Management?
How Long With Borrowing Equity?

2. Name: g Brpnt Smith
Address
56 E. Broadway, #300
SLC, UT 84111
Percent Ownership
JL0Z-

PositionAitle

y^r^Pr^i^nr

3. Name:
^ddress

Gregory SPPII
1366. E. MurxayxIJolladay
ST.C, TIT 84117-^50
Percent Ownership m%
Position T i t l e
g^-Tr^c
1. Name:_
Address

Rd

Social Securityf528-68-1875Age37
Active in Management ?_
How Long With Borrowing Equity?

Social Security! - Age
Active in Management?
How Long With Borrowing Equity?

Percent Ownership
'osition/Title

CAN GUARANTORS
N$me: Same as above
ddress:
osition or Employment:

ooc« oec* w

• Name: Same as above.
Mress:
DSition or Employment:

Soc. Sect

. Name: Same as above.
Jdress:
>sition or Employment:

Soc- Sec.l

-

-

-4-

PART 3 - FINANCIAL HISTORY
Check "Yes" or "No" for each question in this section
YES
1. Are there any lawsuits, judgments, or liens pending or
threatened against the borrowing entity, any of its principal
owners or partners, or any of its "affiliates", i.e., entities
owned or controlled directly or indirectly by the borrowing
entity or its principal owners or partners?
[ X1
2. Has the borrowing entity or any of its affiliates, principal
owners or partners ever been in bankruptcy, including
Chapter 11?
.[ ]
3. Have there ever been any liens or stop notices filed on any
construction projects undertaken by the borrowing entity
which have not been resolved within 30 days of said filing?

[ ]

4. Has the borrowing entity or any of its affiliates, principal
owners or partners ever lost any real estate through a
foreclosure proceeding or deeded property to a lender in
lieu of foreclosure?
[ ]

NO

i 1

[x ]

[^]

[x 1

If any of the above are answered "yes," briefly explain;* Dispute XHL
employment contract of post BuildMart Mall. Tnr. employe. PnnciHorpH fn Ko
strictly a "nuisance value" lav suite. No jnrigempnfg havp h^pn f-Morf nr
anticipated in the future,
.
_
PART 4 - OBSTRUCTION INFORMATION
Complete this section if proceeds of the loan applied for are to be used for
construction of improvements on the security property.
Cost of Land
Cash Down Payment for Land
Cost of Construction
roiect
Total Owners Equity in Land

$ 3.653.040
3r6SQ,n&n
6,231,600
^

Name, Address, License Number of General Contractor, Architect and all
Engineers for the construction project.
GENERAL CONTRACTOR:

T0LB0E

CONSTRUCTION

2985 Soutt i Main
S a l t I.akf» Ciry, Urah

ARCHITECT:

ENGINEERS:

84115

Mav . ?. Smii r h R Jqsnriarot;
iq F-<rhanc^>p PTa <~e
S a l t I.ak<> Ciry. . Urah 841

U

-5-

PART 5 - GOOD FAITH DEPOSIT
Applicant shall provide a good faith deposit of $ 5.000.00 upon submission of
this loan application to Deseret Federal Savings to be held without interest.
If Deseret Federal Savings, in its sole discretion, does not elect to provide a
loan commitment on the terms and conditions of this application the good faith
deposit shall be refunded to Applicant, less actual out-of-pocket expenses
incurred by Deseret Federal Savings in connection with this application, vAiich
may include, but not be limited to # appraisal fees, broker's fees, title fees,
legal fees, travel costs to visit the site, to meet with the Applicant, meet
with potential investors, engineers or architects, expense of revising the
plans and specifications, to analyze the exhibits, costs of attorneys fees,
credit reports, appraisal fees, long distance charges and other miscellaneous
out-of-pocket charges incurred by Lender. Lender shall deduct the total amount
of its itemized expenses from the Good Faith Deposit and remit the balance, if
any, to Applicant. However, if Deseret Federal issues the and Applicant
accepts a loan commitment, the deposit shall be credited shall be credited
against any loan or commitment fee due, shall be non-refundable, and shall be
retained by Deseret Federal in consideration of issuance of the commitment and
services rendered in processing this application.

PART 6 - COMMITMENT FEE DISCLOSURE
applicants please note:
[n the event that this
ihis loan will include
[he amount of such fee
Loan committee if your

request is approved, the fees you will be charged for
a loan origination fee and a separate commitment fee.
is as yet undetermined and will be established by our
request is approved.

ART 7 - LOftN APPLICATION AGREEMENT
he undersigned Applicant acknowledges that Deseret Federal has made no promise
o make said loan, and that its acceptance and processing of this application
hall not obligate Deseret Federal to approve the application or to make any
oan to Applicant.
pplicant agrees that the purchase of the real property described herein, and
ny other transaction in respect thereto entered into by Applicant, is based
Dlely on Applicants own inspection and opinion as to the value of the
roperty and not upon any inspection, appraisal representation or promise made
/ Deseret Federal, and expressly waives any claim against Deseret Federal
rising out of any inspection, appraisal or representation made by Deseret
ideral.
pplicant understands that no officer, employee or loan agent of Deseret
ideral has any authority to make any oral representation, promise or
>mmitment on behalf of Deseret Federal Savings & Loan Association, and that
iseret Federal's obligations are set forth in the written documents only.

-6-

PART 8 - APPRAISAL
Applicant shall obtain an appraisal on the subject property addressed to
Deseret Federal Savings & Loan Association and Applicant, by a Deseret Federal
Savings approved appraiser, conforming to the policies and procedures as set
forth in Federal Home Loan Bank Board Memoranda #R41a and R41a-1. The expense
for the appraisal shall be borne by the Applicant.

PART 9 - MISCELLANEOUS
A* Commercial Purpose: Applicant hereby represents to Lender that the purpose
for any financing transaction arranged and funds advanced hereunder shall
be for business or commercial purposes*
B. Application Only: It is specifically understood and agreed that this is an
Application for Financing by Applicant to Lender and shall in no way be
deemed or construed to be an agreement or commitment by Lender to make a
loan to Applicant.
C. Indemnification: Applicant hereby agrees to indemnify and hold Lender
harmless for and against any and all claims by any brokers, finders, and/
or other parties for fees, commissions, or compensation arising out of or
resulting from this transaction, and it is hereby expressly understood and
agreed that Applicant shall be solely responsible for any such payment.
D. "Persons and entities*are defined to include:
1. Any person or entity that is, or that upon making a loan will become,
obligator on a loan or the security of real estate;
2. Nominees of such obligor;
3. All persons, trusts, partnerships, syndicates and corporations of
which such obligor is a nominee of a beneficiary, partner, member of
record or beneficial stockholder owning 10 percent or more of capital
stock, or a nominee for any of these persons;
4. If such obligor is a trust, partnership, syndicate, or corporation, all
trusts, partnerships, syndicates and corporations of which any beneficiary, partner, member of record or beneficial stockholder owning 10
percent or more of the capital stock of the obligor; and
5. Members of the immediate family of any borrower.
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By execution hereof, the undersigned declares aider penalty of perjury that
each and every item contained herein and upon all tax returns, financial
statements or other financial attachments furnished are true and complete
statements of said applicant as of the dates they bear; and that Deseret
Federal Savings & Loan Association may rely thereon in processing of this loan
application.
The undersigned hereby applies for the loan described herein and represents
that no part of said premises will be used for any illegal or restricted
purpose and that all statements made in this application are true and made for
the purpose of obtaining the loan. Verification may be obtained from any
source named herein or in attached financial statements. The original or a
copy of this application will be retained by the lender even if this loan is
not granted. I/We fully understand that it is a federal crime punishable by
fine or imprisonment or both to knowingly make any false statement concerning
any of the above facts, as applicable under the provisions of Title 18, United
States Code, Section 1014.

,_
Signat&re^of Appl i c a r ^ j

Dater^^^^^^
<
fl
Date

Signature of Applicant

TabB

D E S E R E T F E D E R A L SAVINGS A N D LOAN ASSOCIATION
I36C><-i;u- "—*:•. *.•.;-;.•;

: i ^ « - r C : , U:a*84!l!

<80!l53SslD:

February 20. 1985

Build Mart-Mali, Inc. - Phoenix
56 East Broadway, Suite 300
Salt Lake City, Utah 84111
Re:

Construction Loan Commitment
Build Mart Mall - Phoenix
Baseline Road and Stapley Road
Mesa, Arizona

Gentlemen:
Deseret Federal Savings & Loan Association, a federally chartered
savings and loan association ("Lender") is pleased to advise you that
Lender's loan committee has approved your application for financing
(the "Loan") in connection with \:he construction of the above
referenced project. The agreement of Lender to make the Loan, however,
is subject to state and federal regulations governing the legal
capacity of Lender and Lender's successors and assigns to make the
Loan, the terms and conditions set forth in this Commitment Letter (the
"Commitment"), and the full and timely compliance with all of the
terms, conditions, and requirements set forth in this Commitment. The
Loan shall be made upon the following terms and conditions:
A.

LOAN TERMS

1.
Borrower:
("Borrower").

BUILD MART MALL, INC., a Utah general partnership

Build Mart Mall, Inc. - Phoenix
February 20, 1985
Page 2
2.
Loan Amount: The amount of the Loan shall be the lesser of
(a) ELEVEN MILLION FOUR HUNDRED THOUSAND AND NO/100 DOLLARS
($11,400,000,00); or (b) sixty-five percent (65%) of the appraised
value of the Project acceptable to Lender.
3.
Interest Rate: The Loan shall bear interest at a variable
interest rate equal to the "Base Rate" plus two percent (2%) per
annum.
As used herein, the term "Base Rate" shall mean the rate
announced from time to time by Citibank of New York as the rate charged
to its largest and most creditworthy commercial borrowers.. Interest'
shall accrue daily on all disbursed amounts of the Loan and shall be
calculated on a 360-day year. In the event that Citibank of New York
ceases to announce the rate to be charged to its largest and most
creditworthy customers, or if Lender determines, in its sole
discretion, that the rate announced by Citibank of New York is no
longer an acceptable index, Lender may, after giving at least fifteen
(15) days prior written notice to Borrower, substitute for Citibank of
New York's announced rate, the comparable rate of any one of the ten
largest U.S. money center commercial banks. The Base Rate is not
necessarily the lowest rate at which Lender may make loans to any of
its customers, either now or in the future, nor is the "commercial loan
variable interest rate index" of any U.S. money center commercial bank
referred to in this Paragraph necessarily the lowest rate at which such
bank may make loans to any of its customers, either now or in the
future. Interest only, computed in accordance with the foregoing,
shall be payable monthly on the first day of each calendar month.
4.
Term: The Loan shall extend for twelve (12) months from the
Closing Date, as that term is defined in paragraph F below. Providing
that Borrower is not then in default under any of the Loan Documents.
Borrower shall have one (1) option to extend the term of the Loan for
an additional period of six (6) months. Such option shall be exercised
by Borrower giving Lender written notice of such exercise at least
thirty (30) days prior to the date upon which the term of the Loan
would otherwise expire but for the exercise of such option and by
Borrower paying to Lender therewith an extension fee equal to one
percent (1%) of the outstanding principal amount of the Loan as of the
date of such exercise.
5.
Repayment: The entire principal amount of the Loan shall be
repaid in full on the expiration of the term of the Loan. Interest
only on all sums advanced shall be paid monthly, not in advance,
commencing on the first day of the month following the Closing Date.
Interest shall be paid out of the proceeds of the Loan to the extent
the undisbursed portion of such funds are so allocated and sufficient
to pay the same-
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6.
Loan Commitment Fee and Loan Origination Fee: On or before
the Closing Date, Borrower shall pay to Lender a loan commitment fee
equal to one percent (1%) of the face amount of the Loan (the MLoan
Commitment Fee44). In the event that the Loan is not closed for any
cause whatsoever, the Loan Commitment Fee, or such portion thereof as
shall have been received by Lender on or before the Closing Date, shall
become the sole property of Lender as liquidated damages for the time,
effort and expense incurred by Lender in the review of appraisals,
credit reports and financial statements, physical inspection of the
property, legal fees and costs and reservation of funds necessary for
the closing. It is understood and agreed that the actual determination
of the costs and expenses so incurred by Lender is not feasible and
that the amount of the Loan Commitment Fee represents a reasonable
estimate of such costs.
Borrower shall pay to Lender a loan origination fee equal to two
and three-quarters percent (2.75%) of the principal amount of the Loan
on the Closing Date.
7.
Prepayment: Borrower shall have the right to prepay all or
any part of the Loan from time to time and at any time without any
prepayment fee or penalty.
8.
Improvements and Fixtures to be Constructed: The proposed
improvements to be constructed shall consist of a retail, distribution
and showcase mall for businesses in the building trades to be known as
the Build Mart Mall - Phoenix (the "Improvements"). Without limiting
any of the foregoing, the Improvements shall be located on that certain
real property located in Maricopa County, Arizona, as more particularly
described in Exhibit MAM attached hereto and incorporated herein by
this reference (the "Property'), and shall be constructed according to
plans and specifications which shall be submitted by Borrower to Lender
and approved by Lender prior to the Closing Date. The Property and the
Improvements are sometimes hereinafter collectively referred to as the
"Project".
9.
Commencement of Construction: Construction of the
Improvements shall commence not later than thirty C3tf) days after the
Closing Date.
^
10• Completion of Improvements: Borrower shall furnish to Lender
evidence of receipt of such permits of occupancy as may be required by
any applicable public authority, and shall deliver to Lender a
certificate of completion for the Improvements, which must be issued by
Borrower's supervising architect certifying that all work called for by
the plans and specifications has been satisfactorily completed in a
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Phoenix

good and workmanlike manner not later than the date on which the term
of the Loan expires.
B.

SECURITY

1.
Deed of Trust: Borrower shall provide Lender with a first
lien construction loan deed of trust and security agreement (the "Deed
of Trust") on the marketable fee simple absolute title to the Property
and the Improvements, subject only to such encumbrances as are accepted
by Lender in writing and free of the possibility of any prior
mechanic's or materialmen's liens or special assessments of any
nature. In addition, such Deed of Trust shall constitute a first lien
and security interest on all Improvements, facilities and fixtures
located on or used in connection with the Property.
2.
Security Interest in Personal Property: Borrower shall
provide Lender with a security interest in and to all furnishings,
machinery, equipment and other personal property owned by Borrower and
affixed to or used exclusively or primarily in connection with the
Property (including/ without limitation, the construction contracts
with the contractors and all subcontractors, the architect's contract
and the plans and specifications for the Project), and all rents,
profits, income, insurance proceeds, proceeds of any eminent domain
proceeding associated or arising in connection with the Project, or any
part thereof.
3.
Security Interest in Permits, etc.: Borrower shall provide
Lender with a security interest in and to all contracts, agreements,
building and other permits, privileges, grants, consents, licenses and
approvals issued to 3orrower in connection with the construction, sale,
operation and use of the Property.
4.
Continuing Guaranty: Borrower's payment of the Loan and
performance of its obligations under the documents evidencing,
securing, or relating to .the administration of the Loan must be
unconditionally guaranteed by Steven P. Urry, Gregory L. Seal, Suzanne
Seal, G. Brent Smith and
Smith.
5.
Assignment of Pre-Lease and Lease Agreements: Borrower shall
provide Lender with an assignment of each and every pre-lease or lease
agreement affecting all or any part of the Property or the Improvements
and an agreement pursuant to which the lessee under each such pre-lease
or lease agreement consents to such assignment and subordinates its
interest in the Property and Improvements to that of Lender under the
Deed of Trust.
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C.

CONDITIONS PRECEDENT TO LOAN CLOSING

The Loan shall only be closed and the proceeds therefrom shall only
be disbursed if Borrower shall have obtained and submitted to Lender
for approval by Lender and Lender's counsel the documents and items
described below. All such documents shall be submitted to Lender prior
to the Closing Date.
Appraisal: Borrower shall provide Lender with an appraisal of
the'Property and the Improvements (the MAppraisalM). The Appraisal
must have been made within six (6) months prior to the Closing Date*
The Appraisal must be satisfactory to Lender, and must be prepared by
an MAI Appraiser approved by Lender and in accordance with Federal Home
Loan Bank^Board Memo R-41B. If at any time during the life of the
Loan, the Federal Home Loan Bank Board or any other governmental agency
which governs, controls, or examines Lender or any successor or assign
of Lender, determines that the Appraisal is not in compliance in any
way with applicable governmenral regulations, then Borrower shall cause
at Borrower's expense, a new appraisal to be made or the Appraisal to
be supplemented to bring it into compliance with such regulations and
requirements. If any new appraisal or any supplement or amendment to
the Appraisal evidences that the appraised value of the Property is
less than the appraised value established in the Appraisal. Lender
shall not be required to advance any proceeds under the Loan in excess
of sixty-five percent (65%) of such new appraised value2.
Title Insurance: Borrower shall obtain and deliver a current
ALTA Mortgagee's Title Insurance Commitment, issued by a title
insurance company acceptable to Lender in the principal amount of the
Loan, together with a legible copy of each encumbrance and matter
referred'to on Schedule B "thereof"(the "Title Commitment"). The Title
Commitment shall include a iudcrmeiyc jgearch on Borrower and include a
Unifopn Commercial Conf security intprpy search. In addition, the
Title Commitment snail provide that, upon the recording of the Deed of
Trust. Lender shall have a first lien upon the Property, free and clear
of all liens and encumbrances, and all other burdens, including, but
not limited to, easements, rights-of-way, reservations, covenants, and
agreements, except for those liens, encumbrances and other matters
approved by Lender in writing. On the Closing Date, or as soon as
practical thereafter. Borrower shall provide Lender with an ALTA
Mortgagee's Extended Coverage Policy of Title Insurance pursuant to the
terms of the Title Commitment- The Policy of Title Insurance shall
show fee title to the Property to be vested in Borrower and shall
include a CLTA 101.3 mechanic's lien endorsement, and such other
special endorsements upon issuance as may be required by Lender,
including, but not limited to, a CLTA 123.2 zoning endorsement, a CLTA
116.1 survey endorsement, an CLTA 100 endorsement, and an endorsement
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acknowledging (and insuring) the interests of any participant(s) in the
Loan. Lender shall have the right, in its sole discretion, to require
the title insurance company that issues the-Policy of Title Insurance
to issue, at Borrower's expense,.a CLTA 108.8 date-down endorsement as
each additional disbursement of the proceeds of the Loan is made.
3.
Insurance: Borrower shall supply Lender with the following
policies of insurance which shall demonstrate that all such insurance
will be in effect as of the Closing Date:
(a) Bodily injury liability insurance with limits of not less
than $500,000.00 per person and $1,000,000.00 per occurrence insuring
against any and all perils customarily and generally insured against by
the comprehensive general liability policy form with respect to
Improvements thereon or arising out of the maintenance, use or
occupancy thereof, and property damage liability insurance with a limit
of not less than $500,000.00 per accident or occurrence.
(b) Boiler and machinery insurance covering boilers,
machinery, pressure piping, heating, air conditioning, elevator
equipment and escalator equipment.
(c) A multi-peril policy of property insurance covering all
completed Improvements on the Property, including, without limitations,
fixtures and personal property to the extent they are maintained on the
Project, and providing, as a minimum, fire and extended coverage
(including all perils normally covered by the standard "all risk"
endorsement, if such is available) on a full replacement cost basis in
an amount not less than 100% of the insurable value of the completed
Improvements, exclusive of the Property, foundations and other items
normally excluded from coverage (based upon current replacement cost).
(d) Builder's risk extended coverage insurance against loss
or damage by fire, lightning, windstorm, hail, explosion, raid, civil
calamity, motor vehicles, aircraft, smoke, theft, malicious mischief,
and other risks from time to time included under extended coverage
policies in an amount not less than one hundred percent (100%) of the
full replacement value of the Improvements. Said insurance policy
shall contain a "Replacement Cost Endorsement" a standard mortgagee
^protection clause, and shall name Lender as "Loss Payee".
(e) Workman's compensation insurance against liability
^arising from claims of workmen with respect to and during the period of
any work on or about the Property. Borrower shall require the general
contractor and each of the subcontractors employed to perform work on
the Property to furnish a certificate of workman's compensation
insurance prior to the commencement of any work on the Property; and
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(f0 Federally subsidized flood insurance covering either the
total principal amount of the Loan or the maximum amount of subsidized
insurance available, whichever is less, or in lieu of such flood
insurance, evidence satisfactory to Lender that no part of the Property
is, or will be, within an area designated as a flood hazard area by the
Federal Insurance Administration, Department of Housing and Urban
Development, under the Flood Disaster Protection Act of 1973 (Public
Law 93-234).
All insurance policies shall be in form and substance satisfactory
to Lender and issued by a company satisfactory to Lender with evidence
that premiums have been paid- All insurance policies delivered to
Lender pursuant to this paragraph shall contain a standard mortgagee
protection clause in favor of Lender and any investor or participant to
whom the Loan may be sold in whole or in part by Lender ("Investor"),
name Lender and Investor as additional insureds, and contain an
agreement by the insurer to give Lender not less than thirty (30)
business days prior written notice of any material changes or
cancellations of the insurance policies.
Financial Information: Borrower shall deliver to Lender a
co]5y of current credit reports, financial statements and income tax
returns of Borrower, and each of them, as requested by Lender.
Borrower shall deliver to Lender during the term of the Loan annual
operating and financial statements relating to the Project and the
Borrower. All financial statements shall be current, complete and
signed, and prepared in accordance with generally accepted accounting
practices.
5.
Tax Certificates: Borrower shall deliver to Lender Tax
Certificates evidencing payment of any and all real property taxes and
special assessments due and owing with respect to the Property.
6.
Licenses and Permits: Borrower shall deliver to Lender copies
of all duly issued licenses, building and other permits and use
agreements which must be issued in order to use the Property and
construct the Improvements in the manner prescribed herein.
Survey^ Borrower shall provide a Land Title Survey certified
for the benefit oik Lender in a manner acceptable to Lender, the title
insurance company afcni Borrower by an independent licensed surveyor
showing the boundaries of the Property, means of ingress and egress,
adjacent dedicated puMic ways, all recorded or apparent encumbrances,
liens, easements and r\ghts-of-way, any improvements on the Property
and any encroachments. \The survey must comply with the Minimum
Standard Detail Requirements for Land Title Surveys as adopted by ALTA
and ASCM in 1962.
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8Plans and Specifications: Borrower shall submit to Lender for
Lender's approval the site plans, plans and specifications for
construction of all Improvements on the Property. The plans and
specifications shall be signed by.Borrower, the construction manager,
engineer, and architect. In addition, the plans and specifications
shall be marked approved by the appropriate governmental authorities or
other evidence satisfactory to Lender shall be submitted to Lender
reflecting the approval by the appropriate governmental authorities of
the plans and specifications. No changes to such plans and
specifications shall be made without the prior written approval of
Lender.
I
9. v Constrtlction Contracts: Borrower shall submit to Lender for
lender's and Lender's counsel's approval the contracts and
subcontracts, and the amounts thereunder, for the construction of all
[mprovements on the Property and all fixtures and personal property to
>e~secured hereunder for such construction. No material changes shall
>e made in the above without the prior written approval of Lender.
10. Budget Cash Flow Projections: Borrower shall submit to Lender
:or Lender's approval the budget and itemized cash flow projections for
:he entire Project, including construction and non-construction costs,
torrower agrees that Borrower will expend.the proceeds of the Loan
a) only for those items budgeted in said projections, as approved by
,ender, and (b) only in the amounts budgeted for such items in said
projections. Borrower will not deviate from said projections, as they
xe approved by Lender, without the prior written approval of the
•ender. The proposed budget shall only be acceptable to Lender if it
omplies with the following general guidelines:
Budget Category
Hard Costs
Land Draw

Total Cost

^ 7 S « ^

$ 6,231,600.00
^Soo^ocro
^ ^
3,110f185,00 (85% of total land
'"
3,fcfff* C&Jr^1&&Xexyto
cost)
4&t>(> 116"7"
Interest Reserve
950,000>00
*^
-oan Fees
423,750^00
Contingencies, Overhead,
Preleasing, Architecture,
Legal, etc.
684,465.00
TOTAL

$11,400,000.00

11. Zoning Compliance: Borrower shall submit to Lender
ppropriate evidence satisfactory to Lender that the Improvements to be

l l e o ^ j n ^ n^L^J^t^-
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constructed in the Project will be in compliance with all applicable
zoning codes, regulations, and all other governmental requirements
covering the construction of all Improvements on the Property,
including the submission to Lender of copies of all building permits
and special permits (if any); such evidence may, at Lender's option, be
in the form of a certification by the supervising architect to Borrower
to the effect that (i) all building permits and special permits (if
any) are valid and incorporate approval of the use of the Property for
the planned Improvements under applicable zoning codes and regulations
and that the conditions stated in such permits (if any) have been
satisfied or waived; (ii) the Property is so zoned as to permit the
lawful use thereof for the planned Improvements under applicable zoning
codes and regulations; and (iii) the plans for the construction of the
Improvements are in conformity with such codes and regulations. Such
certifications must be submitted at the time of any request for
advance, the proceeds of which are to be applied to the construction of
an Improvement- Borrower shall also submit appropriate evidence of
compliance with all other applicable governmental requirements,
including but not limited to ecological, environmental, and safety
codes and regulations and any regulations specially applicable to the
Property.
12. Utilities: Borrower shall submit to Lender appropriate
evidence satisfactory to Lender of the existence and availability at
and to the Property, without any cost or expense for connection or
proof of payment of same, of all utilities (electricity, telephone, gas
and water) and storm and sanitary sewers, and of adequate frontage of
the Property upon a public street or other evidence of access thereto,
satisfactory to Lender. In particular, there shall be submitted to
Lender prior to the Closing Date, evidence satisfactory to Lender
(including, but not limited to, the opinion of Borrower's counsel) th
the construction of the planned Improvements will not be affected by
any environmental regulations or ordinances of any municipal or state
agency or board, and all local authorities having jurisdiction over the
Property have approved plans for sewerage and water to serve the
Property, and that there is adequate sewerage capacity available to
serve the Property and the planned Improvements thereon.
13. Soils Report and Contractor: Borrower shall submit to and
obtain the approval by Lender of a soils and engineering report for the
Project, which report shall be in all respects satisfactory to Lender.
Said report shall certify that the Property is a satisfactory site for
the construction of the contemplated Improvements. Borrower shall also
submit to Lender, for approval by Lender, of a letter from the general
contractor certifying that he has read the report and that he will
comply with the recommendations set forth therein during the course oi
construction.
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14. Draw Schedule: Borrower shall submit to Lender and obtain the
approval by Lender of a Projected Construction Draw Schedule, prepared
by Borrower or Borrower's architect setting forth a schedule of
estimated monthly draws from the proceeds of the Loan.
15. Opinion of Counsel: Borrower shall deliver to -Lender an
opinion of counsel for Borrower with respect to such matters relating
to the Loan, the construction of the Improvements, the Property and the
Borrower as Lender shall determine, including, without limitation, an
opinion that (i) Borrower has full power and authority to execute and
deliver all Loan Documents and perform all of its own obligations under
the Loan Documents; (ii) Borrower is a valid Utah general partnership
authorized to do business in the State of Arizona; (iii) the Loan
Documents to be executed by Borrower in connection with the Loan are
lawful obligations of Borrower, are fully enforceable in accordance
with their terms, and have been duly authorized by all necessary action
by Borrower; (iv) the execution and delivery of the Loan Documents and
performance thereunder by Borrower will not result in a breach of or
constitute a default under any deed of trust, mortgage, lease, bank
loan, credit arrangement, or other instrument to which Borrower is a
party; (v) the Property is in compliance with all subdivision, zoning,
platting, and environmental laws, rules, ordinances, regulations and
statutes requisite to the development and use of the Property; (vi)
neither Borrower nor any of its general partners is the subject of any
bankruptcy, reorganization or insolvency proceeding; and (vii) the
Property is not subject to nor has Borrower received any written threat
of a condemnation or other legal proceeding.
16. Borrower s Ecruity: Borrower shall provide Lender with such
information as Lender may request to demonstrate to Lender's
satisfaction that Borrower has a sufficient equity in the Project to
satisfy Lender's Borrower s equity requirements.
17. Organizational Documents: Borrower shall furnish to Lender
prior to the Closing Date, such partnership agreements, resolutions and
other documentation evidencing that Borrower is a valid Utah general
partnership and establishing the authority of Borrower to exist and
operate under the laws of the State of Arizona and to execute the Loan
documents and consummate the Loan as Lender may reasonably require.
Specifically, Borrower shall provide a true copy of its partnership
agreement, including any amendments thereto, and a certified resolution
of its general partners specifically authorizing Borrower to enter into
the Loan and specifying that its general partners are authorized to
execute the documents evidencing and securing the Loan.
18. Clearing Title: If Borrower does not presently own the fee
simple title to the Property, Borrower shall provide .evidence that a
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Warranty Deed, in form acceptable to Lender, from the present owner of
fee simple title to the Property to Borrower has been executed and duly
filed for record creating Borrower's interest in the Property.
19- Bond: A dual obligee payment and performance bond in the
amount of the Loan, naming Borrower and Lender as dual obligees, naming
Tolboe and Company as principal, and issued by a surety and in form and
content satisfactory to Lender shall be provided to Lender by the
Borrower.
20. Interest Reserve: Borrower shall provide Lender with an
interest reserve of at least $950,000.00.
21. Pre-lease Agreements: Borrower shall have pre-ieased at least
fifty percent (50%) of the rentable space in the Project to one or more
independent third parties acceptable to Lender pursuant to pre-lease
agreements acceptable in form and content to Lender and Lender's
counsel, and Borrower shall have received with respect to each
pre-lease agreement a nonrefundable deposit equal to ten percent (10%)
of the first year's rent payable with respect to the space which is the
subject of the pre-lease agreement.
22.

Permanent Financing:

Borrower shall have either:

(a) provided Lender with a permanent loan commitment satisfactory
in form and content to Lender and Lender's counsel pursuant to which a
financial institution satisfactory to Lender and Lender's counsel
agrees to provide Borrower with permanent financing for the Project in
an amount not less than the principal amount of the Loan; or
(b) a purchase agreement aad a permanent loan cjumiiuii'ttat
satisfactory in form and content to Lender and Lender s counsel
pursuant to which a financial institution satisfactory to Lender and
Lender's counsel agrees to provide permanent financing to the purchaser
under that purchase agreement for the acquisition of the Project.
23. Miscellaneous Items: Borrower shall deliver to Lender such
other items, documents and evidences as may be reasonably requested by
Lender or Lender's counsel.
D.

ADDITIONAL CONDITION PRECEDENT TO LOAN CLOSING

In addition to the conditions set forth in Paragraph C above, the
Loan shall only be closed and the proceeds therefrom shall only be
disbursed if, prior to the Closing Date, the proposed site for the
Improvements shall have been inspected and approved by Lender and
Lender's counsel.

Build Mart Mall, Inc. - Phoenix
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E.

LOAN DOCUMENTS

1.
Promissory Note: The Loan shall be evidenced by a Promissory
Note satisfactory in form and substance to Lender, payable to the order
of Lender and executed by Borrower in the principal amount of the Loan.
2.
Deed of Trust and Security Agreement: The Promissory Note
shall be secured by the Deed of Trust encumbering the Property, the
Improvements, any and all fixtures attached to the Improvements, and
the personal property referred to in Paragraph B above. The Deed of
Trust shall be satisfactory in form to Lender and shall contain, among
other provisions, a due-on-sale clause and a due-on-encumbrance
clause.
3.
Construction Loan Agreement: The Loan shall be governed by
the terms of a Construction Loan Agreement in form and substance
satisfactory to Lender.
4.
Assignments: On or before the Closing Date, Borrower shall
deliver to Lender Assignments satisfactory in form and substance to
Lender, from Borrower wherein Borrower assigns to Lender those certain
agreements entered into with the general contractor, major
sub-contractors, architects and engineers in connection with the
construction of the Improvements on the Property (hereinafter referred
to as the "Assignments").
5.
Agreements: On or before the Closing Date, Borrower shall
deliver to Lender agreements satisfactory in form and substance to
Lender with the general contractor, major sub-contractors, architects
and engineers who have contracted to work on the Improvements to be
constructed on the Property to the effect that each of them consent to
the Assignments and agree to continue to perform for Lender the
services they are obligated to perform tinder the certain agreements
assigned to Lender by the Assignments.
6.
Continuing Guaranty: A Continuing Guaranty of payment and
performance satisfactory in form and substance to Lender pursuant to
which Steven P. Urry, Gregory L. Seal, Suzanne Seal, G. Brent Smith and
Smith unconditionally guarantee Borrower's payment of the
Loan and Borrower's performance of all of Borrower's obligations under
the documents evidencing, relating to the administration of, or
securing the Loan.
7.
Financing Statements: Borrower shall execute and deliver to
Lender two (2) original form Form UCC-1 Financing Statements perfecting
Lender's security interests described above.

Bui lC -'"' r r ^ a i 1 * Inc . - !: '1 loeni : i:
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8
Building Permits: Borrower shall deliver to Lender copies of
all building and special permits necessary to establish that all
anticipated Improvements will be constructed in compliance with all
applicable zoning codes, regulations and any other governmental
requirements and that approval for construction of such Improvements
has been given by the necessary governmental authorities.
9
Assignments and Subordinations: Borrower shall deliver to
Lender an Assignment of Rents and Leases pursuant to which Borrower
provides Lender with a first lien security interest in and to each and
every pre-lease or lease agreement affecting all or any part of the
Property or the Improvements. Borrower shall also provide Lender with
a consent and subordination agreement from the lessee under each such
pre-lease or lease pursuant to which the lessee consents to such
assignment and subordinates its interest in the Property and the
Improvements to the interest of Lender under the Deed of Trust.
10. Other Documents: Such other and further instruments,
documents and assurances as Lender or Lender's counsel may require
under the terms of this Commitment or under the terms of any documents
which are required to be submitted hereunder.
F,

PAYMENT OF COSTS

Borrower's acceptance of this Commitment shall constitute
Borrower's unconditional agreement to pay, at closing, or where
appropriate during the term of the Loan, all fees, expenses, costs, and
charges in any way connected with the Loan. Such fees, expenses, costs
and charges shall"include, without limitation, fees and costs of
Lender's counsel, title insurance, premiums, survey costs, construction
progress, inspection costs, inspecting architect/engineer fees,
recording and filing fees, and documentary fees and any other fees or
taxes. Borrower shall also pay any and al1 attorney fees, construction
progress inspection fees, appraisal fees and other similar costs
incurred by Lender during the term of the Loan in the administrateon of
the Loan,
G

-

LOAN CLOSING DATE

The closing date of the Loan described herein shall be no later
than March 31, 1985 unless extended in writing by the Lender (the
"Closing Date")
If for any reason the Loan shall not be closed on or
before such date, then Lender's obligations hereunder*shall be null,
void, and of no further force and effect.

Build Mart Mali, Inc.
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Phoenix

DISBURSEMENTS

The Loan will be advanced and disbursed to Borrower in the
following manner:
1.
Disbursement of Proceeds: All disbursements and advances on
the Loan shall be made as work progresses in amounts approved by
Lender* Requests for disbursements and advances shallbe presented to
Lender at least ten (10) business days prior to the requested
disbursement date, with all requests for disbursement to be accompanied
by a contractor's and an owner's request and certification, the project
engineer's certification, and the project architect's certification as
to actual completion on forms provided by Lender or on forms submitted
to Lender by Borrower for approval prior to closing. Loan funds shall
not be disbursed or advanced more than one time per calendar month. An
amount equal to ten percent (10%) of the cost of all labor performed,
all material furnished, and all indirect (soft) costs (where soft costs
are approved for advance payment) with respect to each building
constructed on the Property shall be retained and held in escrow by
Lender until such time as Borrower has complied with the conditions for
final disbursement contained in Paragraph G 3 below.
2.
First Disbursement: On the Closing Date, an amount to be
mutually agreed upon by Lender and Borrower, which amount shall include
the sum necessary to pay the loan origination fee described in
paragraph A6 above. Lender's attorneys' fees incurred in connection
with the Loan, and such other reasonable closing costs as Lender may
approve.
3.
Additional Disbursements: After the initial disbursement of
the proceeds of the Loan, advances will be made at the discretion of
the Lender as construction progresses. The final construction advance
hereunder shall not be made before the expiration of thirty (30) days
after receipt by Lender of the certificate of completion of Borrower's
supervising architect and the following requirements and conditions
have been met:
(a) submission of evidence satisfactory to Lender of the lien
free completion in all respects of the Improvements on the Property, in
accordance with the plans and specifications therefor and as previously
submitted to and approved by Lender, and to the satisfaction of Lender,
and the certification of Borrower's supervising architect and Lender's
inspecting architect/engineer certifying the same;
(b) submission of evidence satisfactory to Lender that all
project costs, including construction and "soft" costs, have been paid
and written lien waivers, satisfactory in form and substance to Lender
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and Lender's counsel, have been obtained from all parties who have
provided labor, materials or services in the development of the Project;
(c) submission of evidence of inspection and approval of the
Property, including the Improvements, by Mesa City/Maricopa County,
specifically including a certificate of occupancy issued by the proper
public authority;
(d) submission of fire underwriters certificates for a I 1
Improvements on the Property; and
(e) submission of appropriate evidence that the Improvements
are in compliance with all applicable building, zoning and other
governmental codes and regulations, and -hat all requisite licenses and
approvals which may be required so as to permit the use and operation
on the Property of the building(s) for the intended purposes and any
uses necessary or incidental thereto have been issued, which evidence
may, at Lender's option, be in the form of an Architect's Certificate
satisfactory in form to Lender.
I

DEFAULT

The occurrence of any one or more ot i: - following events shall, at
the option of Lender, constitute an event of default hereunder, and
Lender reserves the right, upon giving ten (10) days prior written
notice to the Borrower, to cancel this commitment and terminate its
obligations hereunder and to declare the Loan and any interest payable
thereunder immediately due and payable:
1
If Borrower fails to observe cr perform in a T*'-~J./ manner any
of the terms, covenants, promises, or agreements which
is obligated
to observe or perform under this commitment;
2.
In the event that the financial condition of Borrower prior to
the Closing Date should materially change unfavorably from the
condition as heretofore represented in Borrower's loan applicati
supporting documents;
In the event that there occurs any conciition that negatively
affects the feasibility of the development the Project in any material
wa
y;
4.
The commencement of any case, proceeding, or other action,
either voluntary or involuntary, seeking reorganization, arrangement,
adjustment, liquidation, dissolution, or composition of Borrower or its
debts under any law relating to bankruptcy, insolvency, reorganization
or relief of debtors, or seeking appointment of a. receiver, trustee,
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custodian, or other similar official for Borrower or for all or any
substantial part of Borrower's Property or if any such case,
proceeding, or other action is commenced with respect to any person
guarantying the Loan; and
5.
If any information furnished or representation or warranty
made or given by Borrower herein or furnished in connection herewith
shall prove to be untrue in any material respect.
J.

MISCELLANEOUS

1.
Assignability: This Commitment shall not be assignable by
Borrower without the prior written consent of Lender.
2.
Representations by Borrower: Borrower warrants that the facts
submitted to Lender and all facts or other statements contained within
the documents submitted to Lender and any additional data or
information which may be furnished (all of which shall be deemed a part
of this Commitment) are now true and will further represent that no
portion of the Property has been taken or has been the subject of a
condemnation, or eminent domain proceeding, and no such proceeding has
been instituted or is pending.
3.
No Partnership: Nothing contained in this Commitment or in
any of the other Loan Documents shall be construed as creating a joint
venture or partnership between Borrower and Lender. There shall be nc
sharing of losses, costs and expenses between Borrower and Lender, and
Lender shall have no right of control or supervision except as it may
exercise its rights and remedies provided in the Loan Documents.
4.
Survival: This Commitment shall survive the Loan closing, and
each and every one of the obligations and undertakings of Borrower
contained herein shall be continuing obligations and undertakings and
shall not cease and terminate until all other amounts which may accrue
pursuant to any other Loan Document, shall have been paid in full, and
all obligations and undertakings of Borrower have been paid and
discharged in full.
5.
Entire Agreement: This Commitment can be modified,
discharged, or terminated only by a written instrument signed by the
party or parties against whom enforcement of any modification,
discharge, or termination is sought. No oral modification, discharge,
or termination shall be effective except as provided in paragraph 10,
below.
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6.
Choice of Lav: This Conimitment and the documents which
evidence and secure the Loan shall be governed and construed in
accordance with the laws of the State of Utah.
3
Escrow: Lender, in servicing the Loan, may, ii i Lender's sole
discretion, require Borrower to maintain an escrow for payment of
annual real estate taxes and insurance premiums with respect to the
Property.
8.
Intent: The intent of this Commitment is to set forth certain
terms, conditions, and requirements agreed to between Lender and
Borrower and is not implied to encompass all terms of the proposed Loan
Documents. Borrower understands that Lender's counsel may make any
changes necessary to protect Lender's interest so long as the substance
of the above listed terms, conditions, and requirements remains the
same.
9.
Alienation of Property: The Property subject hereto shall not
be further encumbered, sold, transferred or otherwise alienated nor
shall the purpose or use thereof be materially changed without the
prior written approval of Lender. In the event of any alienation or
change of use of the Property, Lender may, at its option and without
notice, declare the entire principal amount of the Loan with accrued
interest to be immediately due and payable hereunder. In addition, the
interest rate may be increased by Lender and Lender may impose whatever
other condition :t deems necessary to compensate for the increased risk.
Chances and Modifications: I t: is the intent of Lender to sell
all of a participation interest in this Loan to an investor. It is
specifically understood and agreed between Lender and Borrower that
Lender's obligations hereunder are contingent upon Lender being able to
obtain a binding commitment acceptable to Lender from an investor who
is willing to purchase at least a ninety-five percent (95%)
participation in the Loan. It is further understood and agreed between
Lender and Borrower that it may be necessary to make certain changes
and modifications to this Commitment in order to make the terms of this
Commitment wholly compatible with the terms and conditions of the
commitment issued by such investor which terms and conditions have yet
to be definitively determined. To the extent that Lender determines
that such changes and modifications should be made, Lender shall have
the right to make such changes on or before the Closing Date; provided
that Borrower may elect to withdraw its acceptance of this Commitment
without any penalty other than Borrower's forfeiture of the Loan
Commitment Fee. All documents and approvals as are herein required
shall also be subject to approval of Lender's investor and all
documents shall be satisfactory to such investor.
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11- Acceptance: if the above terms, covenants and conditions are
satisfactory to Borrower, please execute the acceptance clause
appearing on a duplicate copy of this Commitment. This Commitment
shall remain open for your acceptance for a period of ten (10) days
from the date hereof and shall be void if written acceptance and the
Loan Commitment Fee are not delivered by that time to Lender.
LENDER:
DESERET FEDERAL SAVINGS AND LOAN
ASSOCIATION, a federally chartered savings
and loan association

Ronald M- Frandsen
Its: Major Loan Department Manager

ACCEPTANCE
The undersigned has read the foregoing Commitment and agrees
to, acknowledges, understands, and acceptsthe terms thereof- Attached
is a check in the amount of $
for payment of the
Loan Commitment Fee
ree set
set forth
forth in
in Paragraph
Paragraph \A6 aboveDATED this

I** day of i^fe^-1985.
BORROWER:
BUILD MART MALL, INC. - PHOENIX, a Utah
general partnership

GCN16760

Ta^

G R E E N E . CALLISTER & N E B E K E R
A •«iO''tS5»0»«*L
ATTORNErS
S U V C N C. T * C C «

SUtTE

IlLEPHONE
MUSSCLLC.«C*«I
A N O « C * C- « C S S « * * *«*« O. O t S C N
• O B C * " ' *•• w i t « t » « S O N
* A « C * S . THOMPSON
- I O « - I N *». M O t l C N
STCVCN « . C t * . i N « O 0 0
c. O O U C L A S C L * « *
*»AUC * . «*ICC»
. J O * * * 4- r t L L O w S

$C.rrmcr L. S««CcOS

trwo* COO*

AT L A W

OOO KCMNCCOTT

S A L T L A K E CITY,

•*. C c
. $. M C C U L L O U C H , ,/«.
p O * O T « » C . P>lXS*«C
./O**** A . • C C * S ^ C * 0 » *
jzrrac*
H. d.*TTo»<
J A M C S » . *«Ot»AOOH
5T C*C*« C I N C L C 6 T
CMAMCCS • * . •c«*»e,n »" • •
W. I M L O A N C C O f O
H. *»uSSC(.L M C T T i N O C ^

CO««»0«»*.T»o*<

TCLCCO*»»C«

BUILOt^G

UTAH

J O - I N W. w t i c «
^ • 4 « t . 4 » U. %N>A«D

0*13.3

O O I - 5 3 0 - 7 3 0 0
80«-3e--9«27
l O c H S •«. C A L M S T C O , S«>.

TO CALL w«me« o««ecT
60I-530-

»«AkSO M C M I C * * » i j O * * • « *
' • • * t » 0 ««CM«C* 'tO«lO* • * •

April 8, 198 5

Steven R. Urry
Build Mart Mall, Inc.-Phoenix
56 East Broadway, Suite 300
Salt Lake City/Utah 84111
Re:

iterns i emainim, to be completed in connection
with Build Mart Mall, Inc.-Phoenix Construction
Loan

D e a r "*•--•

1*. reviewing the commitment, the draft of the
loan documents and notes from our recent conference
together, it appears to me that the following items
remain to be completed by you prior to closing:
1.
Updated title commitment. To date I have
not received the updated title commitment from Transamerica Title. 1 would suggest that you contact them
and have that zap mailed to me today.
Attorney opinion letter. Kent Linebaugh
of Jardine, Linebaugh, Brown & Dunn has agreed to prepare
the opinion letter that %*e have requested and to otherwise represent you in connection with this loan. Please
contact him immediately and deliver to hira a copy of the
draft of the loan documents if you desire to use? Kent's
law fi rm to prepare the opinion letter-
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3.
Corner Parcel and Roadway Parcel Descriptions.
You have requested that Deseret Federal agree in the
loan documents to release from the lien of their deed
of trust the four acre parcel of land located in the southwest corner of the property and the parcel along the eastern
boundary of the property. In order to complete the
partial release of lien provision in the loan documents,
I will need to have a definitive legal description of
both parcels- You also need to work out the lien release
amount that must be paid to deseret Federal to have
these two parcels released.
4.
Insurance. The insurance binder that you
have provided is not quite sufficient. Deseret Federal
should also be named as additional insured and loss payee.
The insurance company must agree to provide a ten-day
prior written notice to Deseret Federal prior to cancellation or amendment of the policy.
5.
Plans and Specifications* A copy of the plans
and specifications for the project signed by borrower#
the construction manager, the engineer and architect
and the appropriate governmental authorities should be
delivered to Deseret Federal.
6.
Zoning Compliance. You need to submit to
Deseret Federal the letter from the architect verifying
that the property is zoned to permit the lawful use
thereof for the planned improvements and that the plans
for the construction of the improvements are in conformity with the zoning requirements.
7.
Utilities. You need to submit to Deseret
Federal appropriate evidence of the existence and availability of utilities to the project.
8.
Soil Report. Deseret Federal should be provided
with a soil and engineering report. The report should also
be accompanied by a letter from the general contractor
certifying that he has read the report and will comply
with the recommendations specified therein.

Steven R. Urry
April 8, 1985
page Three

9*
Organizational Documents . We need to have }- c:»i i
provide certified copies of the partnership agreement
of borrower and a certificate of good standing and copy
of the articles of incorporation of Buildmart Mali, Inc.Phoenix. Also, we will need a certified resolution
of the partnership specifically authorizing borrower to
enter into the loan specifying that borrower1s general
partner is authorized to execute the documents evidencing
and securing the 1 oan.
Performance Bond. We either need a copy ot
the dual obligee payment and performance bond in the amount
of the loan or at least a letter from the bonding company
that Tolboe Construction works with indicating that they are
ready, wil 1 ing and able to issue the bond upon request.
11.
Permanent Financing; Purchase Agreement^. As
you will recall, you were to provide Deseret Federal
with either a) a binding permanent loan-commitment or
b) a purchase agreement from the purchaser of the completed
project together with a commitment to such purchaser from
an institutional lender wherein the lender agrees to
provide the necessary financing to permit the purchaser
to acquire the project.
12.
Partnership Borrowing Resolution. In order to
complete the preparation of the borrowing resolution of
the borrower, I need to know who is the secretary of
Buildmart Mall, Inc.-Phoenix and the date of the articles
of limited partnership of Buildmart Mall, an Arizona
limited partnership.
Survey,
_ knowledge Deseret Federal has
not yet received a copy of the survey. As we discussed
in our recent meeting, the survey should show the means
of ingress and egress, adjacent dedicated public ways, all
recorded or apparent encumbrances, liens, easements and
rights of way, any improvements on the property and any
encroachments. The survey will have to be certified
to the satisfaction of Deseret Federal. The survey
should also show the easement for public utilities
and drainage recorded in docket 15732 at page 403 of
Maricopa County,
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14. In order for Kent Linebaugh to render the
opinion of counsel requested by Deseret Federal Savings
and Loan Association, you should cause to be issued a
certificate of a general partner of borrower which
should be executed by the secretary of Buidmart Mall, Inc.Phoenix and provide the following certifications:
a.
That Buildraart Mall, an Arizona partnership
has and holds free unencumbered title and fee simple
to all real property and free unencumbered ownership
of all personal properties which constitute security
for the loan and any and all deeds, leases and conveyances
necessary to provide Buildmart Mall, an Arizona limited
partnership wich such title (duly and properly executed
and delivered).
b.
Compliance by Buildmart Mall, an Arizona
limited partnership, with the loan documents will not
violate any instruments or agreements entered into by
Buildmart Mall, an Arizona limited partnership, and
will not result in the breach of or constitute a default
under, any indenture, bank loan or credit agreement,
mortgage, deed of trust or other agreement or instrument
known to me to which Buildmart Mall, an Arizona limited
partnership is a party or by which its properties may
be bound or affected.
c.
Buildmart Mall, an Arizona limited partnership is not threatened by any claim or any investigation,
litigation or proceeding which if adversely determined,
would materially and/or adversely affect the project,
including construction of improvements in accordance
with the loan documents, the plans and specifications,
or the financing condition of borrower.
Should you have any questions regarding the above,
please let me or Ron Frandsen know.
Very truly yours,
GREENE, CALMSTER &*NEBEKER

SLI:eh
cc: Ron Frandsen

/Steven L. IjvgZehy/;
f
^ ^

Esq.

Tab 0

II.

CONCISE STATEMENT OF MATERIAL FACTS AS
TO WHICH NO GENUINE ISSUE EXISTS.
1.

Plaintiff

Build

Mart

Mall,

Inc.

-

Phoenix

(hereinafter "Build Mart - Phoenixff) was incorporated under the
laws of the State of Arizona on April 18, 1985.

Deposition of

Gregory L. Seal, pp. 8, 118 (hereinafter "Seal Depo.") .
2.

Steven

P.

Urry

was

president

of Build

Mart

Phoenix.

Deposition of Steven P. Urry, p. 11 (hereinafter "Urry

Depo.").

Gregory L. Seal was secretary-treasurer

for Build Mart - Phoenix.

and attorney

Urry Depo., pp. 11-12, 97-98, 99-100;

Seal Depo. pp. 136-137.
3. Build Mart - Phoenix was organized for the purpose
of constructing a Build Mart Mall in Mesa, Arizona.

Urry Depo.,

p. 11; Complaint IT 5.
4.

On January 31, 1985, plaintiff, through a related

-2-

entity,

entered

into

a contract

with owners of real property

located in Mesa to purchase the property on which the mall was to
be built. Complaint 1T 4; Urry Depo. , pp. 21-23.
5.

Under the terms of plaintiff's agreement with the

property sellers, plaintiff needed to close the purchase of the
property before April 1, 1985. Complaint 11 6.
6.

On

or

about

January

24

or

25,

1985,

Urry,

president of Build Mart - Phoenix, approached Deseret Federal for
the purpose of obtaining a loan in the amount of $11,400,000.00
to

fund

both

the

purchase

price

of

construction of the Build Mart Mall.
p.

31.

Urry

has

had

the

property

and

the

Complaint II 5; Urry Depo.,

considerable

experience

in

obtaining

financing for commercial ventures. Urry Depo. , p. 9.
7.

In

seeking

to

obtain

financing

from

Deseret

Federal, Urry dealt exclusively with Ronald M. Frandsen, manager
of Deseret Federal's major loan department.

Urry Depo., p. 85;

Complaint 11 3 , 5 , 6 .
8.

Urry informed Frandsen, on or about

January 25,

1985, that under the terms of the agreement with the sellers of
the real property, plaintiff needed to obtain the $11,400,00.00
loan, and have the

loan proceeds

available for purchasing the

real property before April 1, 1985. Complaint 11 6; Deposition of
Ronald M. Frandsen, p. 25 (hereinafter "Frandsen Depo.").
9.

Both

Urry

and

Seal,

principals

of

plaintiff,

recognized that closing the loan before April 1, 1985 presented a

-3-

"tight timetable" (Seal Depo., p. 28) and a "short fuse" (Urry
Depo.,

p. 28).

Other

financial

institutions

had

informed

plaintiff that it would be nearly impossible to provide funding
within such a short time frame. Urry Depo. , p. 28.
10. On February 8, 1985, Urry, on behalf of Build Mart
- Phoenix, executed and submitted to Deseret Federal a Commercial
Real Estate Loan Application
Depo., p. 37, Exhibit 3.

(the

"Loan Application").

Urry

A true and correct copy of the Loan

Application is attached hereto as Exhibit "A."
11.

The

third

paragraph

of

Part

7

of

the

Loan

Application provides:
Applicant
understands
that
no officer,
employee or loan agent of Deseret Federal has
any
authority
to
make
any
oral
representation, promise or commitment on
behalf of Deseret Federal Savings & Loan
Association, and that Deseret Federal's
obligations are set forth in the written
documents only.
12.
written

Loan

Complaint II 7.

On February 20, 1985, Deseret Federal issued a
Commitment

(the

"Commitment")

to

plaintiff.

A true and correct copy of the Commitment is

attached hereto as Exhibit "B." Urry agreed to the terms of the
Commitment and executed it on March 1, 1985, only thirty days
before the scheduled closing. Urry Depo. , p. 42, Exhibit 4.
13. Paragraph G of the Commitment provides:
The closing date of the Loan described herein
shall be no later than March 31, 1985 unless
extended in writing by the lender (the
"Closing Date"). If for any reason the loan

-4-

shall not be closed on or before such date,
then lender's obligations hereunder shall be
null, void, and of no further force and
effect.
14. Paragraph J. 5. of the Commitment provides:
This Commitment can be modified, discharged,
or terminated only by written instrument
signed by the party or parties against whom
enforcement of any modification, discharge,
or
termination
is
sought.
No
oral
modification, discharge, or termination shall
be effective except as provided in paragraph
10, below.
Paragraph 10 of the Commitment is irrelevant for purposes of this
motion.
15.
attorney,

Seal,

acknowledged

plaintiff's

secretary-treasurer

in his deposition

that Frandsen had no

authority to modify the terms of the Commitment.

Seal Depo., pp.

104-105, 137-138. For example, Seal testified:
Q:

A:
Q:
A:
Q:

A:
Q:
A:

Okay. Now, at this point in time, you
were aware, were you not, that if there
was
a
change
in
the loan or if
conditions hadn't been met, that it
would require committee approval to get
that modified at Deseret Federal?
I wasn't aware of any change in the loan
as far as terms or structure.
So you thought the loan would go forward
as originally agreed to?
I thought we had a commitment, yes.
All right. Did you have the belief that
Mr.
Frandsen
could
modify
Deseret
Federal's position and give you loans on
different
terms
than
the
written
commitment you had received?
No.
You knew he was bound by that, just like
you were, didn't you?
Yes.

-5-

and

Seal Depo. , p. 104.
16.
were

subject

plaintiff

Both Urry and Seal knew that the loan and Frandsen
to

Deseret

required

Federal's

committee

loan

approval

committee

and

that

to bind Deseret Federal.

Urry Depo., pp. 34-35; Seal Depo., pp. 69-70, 75, 104-105.
17.
Commitment,

The

Commitment

Paragraph

6;

expired

Frandsen

on

March

Depo., pp.

Federal never extended the Commitment

31,

51-52.

in writing.

1985.
Deseret

Urry Depo.,

p. 63.
18.

After the original Commitment expired on March 31,

1985, Deseret Federal prepared another Loan Commitment extending
the

commitment

Plaintiff

until

refused

May

to

20,

execute

1985.
the

Frandsen
new

Loan

Depo.,

p.

Commitment

52.
and

Extension Agreement. Urry Depo., pp. 102-103; Complaint IF 17.
19.

Plaintiff failed to satisfy several of conditions

precedent required in the Commitment.

On April 8, 1985, Deseret

Federal, through its attorney, informed plaintiff by letter of
several

conditions precedent

plaintiff

had

failed

to

satisfy.

Urry Depo., pp. 89-90, Exhibit 5. A true and correct copy of the
April 8, 1985 letter is attached hereto as Exhibit "C."
20.

Both

Urry

and

Seal

acknowledged

in

their

depositions that plaintiff had failed to satisfy the conditions
precedent and provide the items outlined in the April

8, 1985

letter. Urry Depo. , p. 94; Seal Depo., p. 116.
21.

For

example,

paragraph

-6-

9 of the April

8, 1985

letter

requests

plaintiff

to

provide

a

certificate

of

good

standing and articles of incorporation of Build Mart - Phoenix.
Plaintiff Build Mart - Phoenix, the borrowing

entity, however,

did not even hold its organizational meeting until April 2, 1985,
and

the

Arizona

Certificate

Corporation

Commission

of Incorporation until April

pp. 8, 117-118.

did

not

18, 1985.

issue

a

Seal Depo.

Urry acknowledged "that it was essential

that

there be an existing corporate entity under the laws of Arizona
before

any

loan

could

be

closed"

and

that

"Deseret

Federal

Savings can't lend money to an entity that doesn't exist." Urry
Depo. , p. 60.
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TabE

PLAINTIFF'S SUPPLEMENTAL STATEMENT OF FACTS.
Plaintiff offers the following additional facts which
demonstrate the existence of a disputed issue of material fact.
1.

Ronald M. Frandsen is a lawyer and former law

partner of Gregory Seal, counsel for and officer of the plaintiff.
(Depo. of Frandsen at pg. 3).
2.

Frandsen assured plaintiff's agent that the issuance

of the loan commitment by Deseret Federal constituted a representation that the necessary loan participants had been obtained.
(See Seal depo. at pg. 72-73).
3.

Seal contacted Frandsen repeatedly during March

of 1985 to inform him each time Build Mart had a payment due
on the property which would be subject to forfeiture if the
loan wasn't closed.

On each occasion when Seal sought advice

from Frandsen as to whether it was advisable to make isuch a
payment, Frandsen assured him that there was nothing to worry
about, that the participants were lined up and that Deseret

-2-

Federal would do what was necessary to protect the plaintiff.
(Seal depo. at pg. 74).
4.

On March 22, 1985, Seal informed Frandsen

another $50,000 payment was due from plaintiff to the property
seller.

Seal informed Frandsen, his former law partner, that

Seal's law firm was considering putting up $25,000 of this
amount and, therefore, wanted to know if there was any problem
in connection with the.funding of the loan.

Frandsen assured

him that Deseret Federal would at least fund enough of the
loan to facilitate the purchase of the land and, thereby, protect
the prior payments made by plaintiff from forfeiture. The
$50,000 payment was then made.
5.

(Seal depo. at pg. 100-102).

On approximately March 28, 1981, Frandsen informed

Steve Urry that all of the participants were lined up and the
loan was ready to close.
6.

(Urry depo. at pg. 83).

After the loan didn't close within the period

set forth in the commitment letter, Deseret Federal continued
to represent that the loan could be funded.

Frands€?n requested

that plaintiff negotiate an extension on its contract with
the property sellers to provide more time for Desercrt Federal
to get ready to close.

Deseret Federal drafted a m»w commitment.

(Seal depo. at pg. 111-15; Frandsen depo. at 51-52),
7.

Two extensions were negotiated by plaintiff with

the property sellers, extending the date of closing to April
19, 1985. Prior to the 19th, plaintiff was advised by Deseret

-3-

Federal that the loan would close if the participation of American
Savings could be arranged.

(Seal depo. at 129-32; Depo. of

Steven R. Peterson at pg. 11; Depo. of Urry at 78).
8.

American Savings agreed to participate in the loan

and so informed Ron Frandsen (Peterson depo. at pg. 14).
9.

On the 19th plaintiff negotiated an additional

extension on its closing with the property sellers which cost
$150,000.00.

This extension was until June 6, 1985.

(Seal

depo. at pg. 128).
10.

On the evening of the 19th, counsel for Deseret

Federal delivered a new loan commitment agreement to Mr. Seal
along with a letter indicating Deseret agreed to extend its
commitment to May 20, 1985, provided Build Mart agreed to waive
all claims for damages, past or future, against Deseret Federal.
(Exhibit 2 to depo. of Frandsen).
11.

Deseret Federal insisted upon a signed release

as a condition of continuing to work to fund the Build Mart
loan.

(Frandsen depo. at 89-93).
12.

Frandsen has acknowledged that it was in no

way unusual that Build Mart had not satisfied all the contingencies
of the commitment prior to a scheduled closing, as the closing
itself is the time when performance is usually required.
depo. at pg. 52-53).
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(Frandsen

13.

During March and April Frandsen was devoting

50% of his work to this project.

(Depo. of Frandse.n at pg.

31).
14.

Frandsen1s first contact with anyone interested

in participating in this loan occurred March 28, 1985, only
three days before the commitment was to expire of its own terms.
(Frandsen depo. at pg. 31).

